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NOTES. 


LLEN v. FLOOD, on which the Editor comments in a short 
article in this number, is supposed among some lay people to 

have defined the rights of trade unions and to be a leading case in 
the law of conspiracy. No lawyer needs to be told that this is not so. 
But, Allen v. Flood having decisively laid down that certain things 
are not in themselves actionable, the question whether there is any 
rule of law which makes them actionable when done by two or 
more persons in concert—whether, in short, there is a law of action- 
able as well as punishable conspiracy—becomes more important. 
Darling J. has had to deal with such a question: Huttley v. Simmons, 
98, 1 Q. B. 181, 67 L. J. Q. B. 213: and he held, on the authority 
of recent English dicta and a considered Irish decision, Kearney v. 
Lloyd, 26 L. R. Ir. 268, that there is no right of action for conspiracy 
unless ‘the acts agreed to be done, and in fact done, would, had they 
been without preconcert, have involved a civil injury to the plaintiff.’ 
The weight of American authority is, we believe, to the same effect. 





For several years there has been a reaction from the view which 
prevailed a generation ago, and was supported by the great authority 
of the late Mr. Justice Willes, that facts which constitute a contract 
can give rise only to an action of contract. The view to which 
the Courts have now returned is that, wherever the facts would 
establish a common-law duty without allegation and proof of 
a contract, the addition of the elements necessary to establish 
a contract does not prevent the parties, if they think fit, from 
standing on the more general duty and treating any breach of it 
asa tort. And the Court of Appeal has held in Z'wrner v, Stallibrass, 
98,1 Q. B. 56, 67 L. J. Q. B. 52, that the duty of a bailee at common 
law is a duty of this kind, and an action for the breach of it is Sounded 
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on tort within the meaning of the County Courts Act. We do not see 
how this can be reconciled with the decision of the same Court just 
twenty years ago in Fleming v. Mauchester, Sheffield § Lincs. R. Co., 
4 Q. B. Div. 81, which was not cited. But that case was already 
in conflict with the earlier authorities and not easy to reconcile 
with some later ones. 


The case of Ro//ason’s registered design, ‘98, 1 Ch. 237, 67 L. J. 
Ch. 100, C. A., is a rather strong example of the kind of minute 
administrative work which modern legislation has thrown on the 
superior Courts, and ultimately on the House of Lords, whither this 
case is going. And what is it about? The originality or otherwise 
of a design for ornamental coffin-plates. There is no law whatever, 
strictly speaking, in such decisions ; yet they must be reported for 
the guidance of parties, practitioners, and officials who have to deal 
with such matters ; and, because everything depends on the com- 
bined effect of many small facts, it is impossible to report them 
shortly or to avoid long head-notes. One is inclined to marvel 
whether the Lords Justices find it more cheerful to discuss coffin- 
plates in Court of Appeal No, 2, or sewers and sanitation in Court 


of Appeal No: 1. 





In the whole of Blackstone’s Commentaries there are to be found, 
we believe, but two references, and those of a vague and indeter- 
minate character, to the subject now known as private international 
law or the conflict of laws. Not much more than a century has 
elapsed since the death of the Commentator, yet treatises on private 
international law have become an extensive branch of legal 
literature, and not a quarter of the year passes without our Courts 
being called upon to consider questions, often of great nicety, 
belonging to or closely connected with the topic which in Black- 
stone’s age did not require to be mentioned in an account of the 
Laws of England. Look for example at the Reports which have 
appeared since the beginning of this year. Ten cases at least— 
In re Clark,’98, 1 Q. B. 20, 66 L. J.Q.B. 875, C.A.; In re Smyth, 
’98, 1 Ch. 89, 67 L. J. Ch. 10; Attorney-General vy. New York Breweries 
Co., ’98, 1 Q. B. 205, 67 L. J.Q. B. 86, C.A.; Baring v. Commissioners 
of Inland Revenue, ’98, 1 Q. B. 78, 67 L. J. Q. B. 44, C.A.; In re 
de Nicols,’98 1 Ch. 403; In re A Bankruptcy Notice, ’98, 1 Q. B. 383, 
67 L. J. Q. B. 308, C. A.; Watson v. Sandie § Hull, ’98, 1 Q. B. 
326; In re Knight, ’98, 1 Ch. 257, 67 L. J. Ch. 136, C. A.; Deutsche 
National Bank v. Paul, ’98, 1 Ch. 283, 67 L. J. Ch. 156; South African 
Republic v. La Compagnie Franco-Belge, §c., ’98, 1 Ch. 1g0—all touch 
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on matters which concern a writer on private international law. 
Nor is it rash to assume that on this subject the reported form only 
a part of the decided cases. The truth is that the rapid inter- 
communication between the civilized nations of the world and the 
growth of commerce is transforming the character of law. Law is in 
a new sense becoming ‘international.’ The question what are the 
limits within which rights acquired under the law of one country 
are to be recognized in another is becoming an inquiry of the most 
practical importance. Happily its solution has hitherto been left 
in the main to jurists and judges, and has been little interfered 
with by the well-meaning ignorance of Parliamentary legislators. 


In re Clark,’98, 1 Q. B. 20, 66 L. J.Q. B. 875, C.A., is a case of 
more importance than might at first sight be apparent to the casual 
reader. It determines in one sense a mere point of practice, viz. 
that when the Court has jurisdiction to commit a judgment debtor, 
though a foreigner, under the Debtors Act, 1869, s. 5, there is also 
jurisdiction under the Bankruptey Act, 1883, to make a receiving 
order against him, even though he is a foreigner not domiciled in 
England and has not within a year ordinarily resided or had 
a dwelling-house or place of business in England, and consequently 
a bankruptcy petition could not be presented against him. But 
the case does a good deal more in substance than determine a mere 
point of practice. It in reality decides that a debtor can be treated 
pretty much as a bankrupt, even though he be a foreigner and has 
no permanent connexion with England. This very likely may be 
expedient, but it is opposed to the policy of the Bankruptcy Act, 
1883, as far as it can be gathered from s. 6 (d), and goes some way, 
towards restoring the state of things which existed in 1873, when 
Ex parte Crispin, L. R. 8 Ch. 374, was decided. 


In re Smyth,’98, 1 Ch. 89,67 L. J. Ch. 10, following Sudeley v. Attorney- 
General, ’g7, A. C. 11, 66 L. J. Q. B. 21, determines that where land 
in England is left to trustees domiciled in England on an ultimate 
trust for sale and division of the proceeds among certain legatees, . 
of whom XY is domiciled in England. ’s interest under the will 
is an English equitable chose in action recoverable in England, and 
therefore an English asset, and as such subject in 1889 to probate 
duty. It may, with some confidence, be added that since the 
coming into force of the Finance Act, 1894, such an asset would be 
subject to estate duty. 
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7, resident and domiciled in America, is the holder of shares in 
an English company. They pass by his will, according to the law 
of his domicil, to his executors in America. The executors have not 
obtained, and do not intend to obtain, probate of 7’s will in England. 
The company at the request of the executors register them as holders 
of his shares, and pay to them the dividends due upon the shares 
at 7’s death. Attorney-General v. New York Breweries Co.,'98, 1 Q. B. 
205, 67 L.J.Q. B. 86, C. A., decides that the company by so dealing 
with the assets of 7 in England, constitute themselves executors 
de son tort, and are liable upon an information by the Attorney- 
General to pay the Crown probate duty upon the assets so 
administered by them. 

The decision itself hardly calls for comment; the only point 
which is curious is that the Court below should have held that the 
company were not liable. The case, nevertheless, is one of that 
increasing class of decisions which define with more and more 
accuracy the rules of English law with regard to so-called private 
international law, and on this matter the following observations 
may be worth making :— 

1. The Court of Appeal reaffirm with great distinctness the 
elementary but constantly forgotten principle that no man can 
in England lawfully deal with the goods of a deceased person 
unless he has obtained an English probate or English letters of 
administration. 

2. The Court reaffirm the well-established principle that shares 
in a company are locally situate in the country where the company 
has its head office. 

3. The Attorney-General vy. New York Breweries Co., though it 
applies to probate duty, proves to any one who has mastered the 
nature of estate duty that the Finance Act, 1894, will be found 
to have kept alive, and indeed to have given increased impor- 
tance to, all the technical rules as to the situation of moveable 
property which are to be deduced from decisions with regard 
to probate duty. It is to be regretted that the passing of 
the Finance Act was not taken advantage of for the purpose of 
simplifying these technical rules; some of them are founded on 
good sense, but as a whole they are marked by far too much 
complexity and subtlety. 





An American company arranges to issue bonds which are 
ultimately to be delivered to certain English shareholders. The 
company sends from New York to London documents, which, on 
the face of them, cannot be treated as bonds, nor be sued upon by 
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any holder until they are signed by the agent of a trust company. 
They are so signed in London, and are delivered to shareholders 
entitled to the bonds. The documents thereupon become market- 
able securities on which a holder can sue. Are such bonds issued 
in New York or in London? This is the question which the 
Court of Appeal were called upon to decide in Baring v. Commia- 
sioners of Inland Revenue, ’98,1 Q. B. 78, 67 L.J. Q. B. 44, C. A. 
The practical importance of the inquiry depends upon the fact that 
if the bonds are issued in London by or on behalf of a foreign 
company, they are, whilst if they are issued in New York they are 
not liable to stamp duty under the Stamp Act, 1892, s. 82, sub-s. 1. 
The answer given by the Court is clear. A security is not ‘ issued’ 
within the meaning of the Stamp Act, 1891, s. 82, sub-s. 1 (/) (i.), 
until it becomes a legally effective instrument. The bonds in 
question are therefore not issued at New York, but as they become 
marketable securities on being signed and delivered in London, 
they are issued in the United Kingdom, and therefore liable to 
stamp duty. 

This decision will, in spite of subtle arguments used on behalf 
of the appellant, approve itself to common sense. It gives a broad 
and intelligible meaning to the expression ‘issued, and in com- 
bination with other recent decisions, shows the disposition of the 
Courts to prevent the evasion of the revenue laws by elaborate 
forms of business, the main object of which is to escape the pay- 
ment of the tax which the legislature meant to impose. It is 
worth notice that the reason why the bonds were issued in London, 
by an American company, was the desire to escape duties imposed 
by the State of New York. 





In re de Nicols, ’98,1 Ch. 403, will be carried before the Court of 
Appeal. We do not, therefore, propose to comment upon the case. 
It is well, however, to point out that the case raises a curious and, 
as far as English authorities go, undetermined question of private 
international law ; it is a question, moreover, on the answer to 
which writers of authority are not agreed. The inquiry is simply 
this: Are the rights of husband and wife to moveable property 
governed throughout the whole of their married life, and at the 
death of either of them, by the law of the matrimonial domicil ? 
The point is raised by re de Nico/s in the neatest shape. // and W, 
French citizens, possessed practically of no property, marry at Paris 
without any express marriage contract. According to French law 
they come under the system of ‘community of property.’ They 
afterwards become resident and domiciled in England, and also 
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become naturalized British subjects. The husband, after they have 
become domiciled in England, amasses a large fortune there. He 
dies whilst he retains his English domicil, leaving his wife surviving. 
He disposes of the whole of the moveable property by an English 
will made in a perfectly valid form. Is the property governed by 
the local law of England (in which case it goes according to the 
will), or is it still governed by the law of the matrimonial domicil, 
in which case the wife is, in spite of the will, entitled to one half 
thereof? If any one wishes to get an idea of the difficulties which 
theorists have experienced in answering this question, he should 
consult Gillespie’s translation of Bar’s Private International Law, 
and ed., pp. 405-412. 





In re A Bankruptcy Notice,’g8, 1 Q. B: 383, 67 L. J. Q. B. 308, C. A., 
follows In re Watson,’93, 1 Q. B. 21, C. A., and determines that a judg- 
ment of the Scots Court of Session, though registered in England, 
cannot be made the foundation of a bankruptcy notice. The decision 
is, we may say with some confidence, 1ight, but as a matter of public 
policy it is possibly desirable that the Judgments Extension Act 
should be so extended that a judgment given in one part of the 
United Kingdom should have the very fullest possible operation 
in every other part of the United Kingdom. 


Watson v. Sandie §& Hull,’98, 1 Q. B. 326, shows how difficult it 
may be under the complex arrangements of modern business trans- 
actions to determine what is the place where a trade is carried on, 
and therefore how far a trader does or does not fall within the 
operation of the Income Tax Acts. /, an American principal, 
transmits goods to his agent 4 in Liverpool. A in his own name 
invoices the goods to the purchasers and guarantees payment by 
the purchasers, and ultimately transmits to P the proceeds of the 
sales, less charges and commission. The Crown claims income tax 
under Schedule D against P the foreign principal, and the only 
matter of doubt is whether P exercises a trade ‘ within the United 
Kingdom.’ The Queen’s Bench Division answer the question in 
the affirmative and hold P liable to income tax. This decision 
may probably be sound, but whoever will compare Grainger v. 
Gough, 96, A.C. 325, with Watson v. Sandie, will come to the con- 
clusion that the distinction between trades which are exercised, 
from trades which are not exercised within the United Kingdom, 
may be a clear, but has become a very fine distinction. One of 
two practical results will ultimately ensue. Either foreigners, who 
in fact gain from transactions carried on in the United Kingdom, 








April, 1898.] Notes. 113 








will sooner or later invent methods of business which evade the 
operation of the Income Tax Acts, or the Income Tax Acts will 
be so extended by Parliament as to include within their terms any 
trading arrangement by which a foreigner in fact makes gains 
upon transactions taking place in the United Kingdom. 





In re Knight,’98,1 Ch. 257, 67 L. J. Ch. 136, C. A., taken together 
with Jn re Brown, ’95, 2 Ch. 666, 64 L. J. Ch. 808, C. A., and Jn 
re De Linden, 97,1 Ch. 453, 66 L. J. Ch. 295, throws a good deal 
of light on a question which has given trouble to writers on 
the conflict of laws, namely, how far do English Courts recognize 
the status and rights possessed by the foreign curator of a lunatic 
who is himself out of England, and whose lunacy has been 
established by proceedings in a foreign country? The answer is, 
that our Courts, while they recognize the status of the curator 
by admitting his full right to apply to them for aid in obtain- 
ing possession of the property of the lunatic in England, will 
exercise the fullest discretion as to giving effect to the curator's 
rights, and this whether the ‘foreign’ curator is appointed under 
the law of a country forming part of the British dominions, e. g. 
Jersey, or under the law of a country such as Bavaria, not 
subject to the British Crown. This course of action, which gives 
a partial recognition to a foreign status, is open to some logical 
objection, but it is on the whole, we may believe, conducive to 
the ends of justice. Ju re Knight, however, suggests the general 
question, whether it is on the whole politic to place countries 
belonging to the British Empire, for the purposes of private 
international law, on the same footing as really foreign lands. 
It may well be maintained that the time has come or is rapidly 
approaching when the fullest recognition ought to be given in 
every part of the British Empire to the judgments of any Court 
in any other part thereof. 


Rules as to the service of a writ are, as we have constantly 
pointed out, in effect rules as to jurisdiction, and the constantly 
recurring decisions as to the service of a writ out of England are 
rapidly building up a whole doctrine as to the proper limits of the 
jurisdiction exercisable by English Courts. From this point of view 
- the Deutsche National Bank v. Paul,’g8, 1 Ch. 283, 67 L. J. Ch. 156, 
is important. The case decides, in the first place, that service 
out of England cannot be allowed in cases which do not come 
within Order XI, r. 1, and secondly, that the Order must be strictly 
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construed. It is impossible therefore to bring any case within 
Order XI, r. 1 (¢) unless you can show a distinct ‘ breach of con- 
tract,’ or within Order XI, r. 1 (g) unless an action is properly 
brought against some person who has been duly served within the 
jurisdiction, i.e. in England; you cannot therefore by making X, 
who is in England, but against whom you have no claim for relief, 
a fictitious defendant, obtain the right to serve a writ upon, or in 
other words obtain jurisdiction over, Y against whom you have 
a valid claim, but who is not in England. It is quite possible 
that the judgment of Stirling J. in Deutsche National Bank v. Paul 
may seem to some critics to involve the sacrifice of substantial 
justice to merely technical considerations. It is in reality a 
salutary admonition to litigants that they are not for their own 
convenience to break down the principles which regulate the High 
Court's jurisdiction. 





The question has often been discussed but never authoritatively 
decided, how far a foreign sovereign by suing in the Courts of this 
country submits to the jurisdiction thereof. This inquiry has now 
received a clear and satisfactory reply in the South African Republic 
v. La Compagnie Franco-Belge, &c., ’98, 1 Ch. 190. It has been 
decided by North J. that the foreign sovereign submits to the 


jurisdiction to the extent only that (1) he must give discovery, 
(2) eross-proceedings in mitigation of the relief claimed by him 
can be taken against him. But he does not expose himself to 
a counter-claim for damages. The principle here laid down is, if 
properly understood, clear. The sovereign who brings an action in 
our Courts submits to every proceeding on the part of the Court 
necessary for determining that action, but he does not lay himself 
open to another action simply because it takes the shape of a 
counter-claim. A question may still however be raised whether 
he does not subject himself to a ‘set-off, for a set-off may be 
considered not so much a new claim set up by the defendant as 
a defence to the action. 


King v. Eversfield,’97, 2 Q. B. 475, 66 L. J. Q. B. 809, C. A, is a 
satisfactory decision. A good deal may be said against the policy 
of the Market Gardeners’ Compensation Act, 1895, and against the 
body of legislation of which it forms a part. Many lawyers will 
think, and we suspect that the greater riumber of our judges do 
hold, that the principles which prevailed some forty years ago of 
letting tenants and other persons make their own bargains was 
sound ; but there is nothing but evil in the attempt which has 
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been too frequently made by the Courts, to cut down the effect 
of possibly injudicious legislation. In King v. Eversfield, the Queen's 
Bench Division have refused to hold that a tenant who in fact 
occupied his land for years, and would have been called by every 
ordinary person a yearly tenant, had not in fact a tenancy from 
year to year. 





When the gay Pendennis was plucked at Cambridge, his uncle 
the major, being unfamiliar with that mysterious proceeding, and 
anxious for the family honour, tremulously asked, ‘ Was it done 
in public, sir?’ Most Englishmen have the same feeling, and it 
explains the rooted repugnance to bankruptcy exhibited by insol- 
vents. They have the strongest objection to posing as an object- 
lesson to point a moral to the commercial world. But it is something 
more than sentiment.’ A private composition saves their business 
credit as well as their susceptibilities. The present Bankruptcy Act 
is very jealous—and not altogether without reason—of these private 
arrangements. It permits arrangements, indeed, but it requires 
them to be brought under the scrutiny of the Court in order to see 
that offences against the bankruptcy law are not being condoned, 
or that creditors are not giving themselves away. This very stiff 
fence—the Court's scrutiny—the debtor had to take under the 
Act, whether he liked it or not; so at least it was supposed until 
the recent decision in Jn re Izod, ’98, 1 Q.B. 241, 67 L. J.Q.B. 
111, C.A. Now it appears—to the dismay of the Board of Trade— 
that there is a gap in the hedge, that is to say, a debtor who has 
had a receiving order made against him can arrange privately with 
his creditors, and then apply to the Court to rescind the receiving 
order under s. 104 of the Act of 1883, and it is not necessary 
even for that purpose that the debtor should have paid his creditors 
in full, as he must to get an adjudication annulled. Rescinding is, 
of course, in each case a matter for the discretion of the registrar, 
and in this lies the safeguard ; for the registrars are familiar with 
all the turnings and doublings of the hare with his creditors after 
him, and may be safely trusted to take care that fraud or misconduct 
does not outstrip the goddess of the halting foot. 





The word ‘ irregularities,’ when used with reference to companies, 
is a convenient euphemism which covers anything from infor- 
malities of management to fraud. Some irregularities are curable, 
others are not; the line is not very clearly traced ; but the impor- 
tant thing is, that these domestic irregularities should not affect 
outsiders dealing bond fide with the company, and to this end was 
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passed s. 67 of the Companies’ Act, 1862, validating in their favour 
proceedings otherwise impeachable for irregularity. This section 
really only embodies a common form article, and Dawson v. African 
Land and Trading Company, ’98, 1 Ch. 6,67 L. J. Ch. 47, C. A., now 
declares such an article applicable to shareholders as well as credi- 
tors. Without a bit of this kind. in their mouths, cantankerous 
shareholders are capable of giving a great deal of trouble. The 
only danger is that the bit may be turned into a gag. Unity of 
aim and unity of action are so important to the success of a joint- 
stock company, that a majority has to be invested with power to 
coerce a dissentient minority and to quell any insurrectionary 
captiousness. The legislature has fully recognized this in giving 
supreme powers to a majority of shareholders within the limits of 
the company’s constitution. Needless-to say it is sometimes abused, 
but in such cases the Courts have always upheld the principle that 
the despotic powers of a majority cannot be perverted to oppress 
or defraud a minority. It is a great mistake to suppose, as some 
people have done, that the law is to blame for the scandals lately 
revealed in the (rosvenor Hotel case. Had the minority of share- 
holders there only taken the trouble to inform themselves of what 
was going on, they would have found no difficulty in obtaining 
relief from the Court. Instead of that they sat still and bewailed 
the badness of business. Shareholders are far too prone to think 
only of their dividends and nothing of their duties. 


The facts of Raleigh v. Goschen,’98, 1 Ch. 73, 67 L. J. Ch. 59, are 
at bottom simple. X, Y, and Z, acting no doubt under the orders 
of the proper Admiralty officials, enter upon and stake out the land 
of A. He thereupon brings an action of trespass against the Lords 
Commissioners of the Admiralty. The High Court, acting through 
Romer J., hold that the action does not lie, and lay down in very 
distinct terms the principles which govern the whole relation 
between private individuals and the Crown, or in other words, the 
Executive. 

First. The authority of an executive department, e.g. of the 
Admiralty, is no justification for a trespass as against a British 
subject. 

Secondly. The actual trespassers, or persons who authorize the 
trespass, are liable to an action. 

Thirdly. The head of a department is not liable for the wrongful 
acts of subordinate officials, unless the act complained of was 
ordered by him so as to be substantially the act of the head of the 
department: for subordinate officers have no general authority to 
commit trespasser even in good faith. 
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These principles, when systematically applied, produce two 
results. 

They, in the first place, protect individual liberty. No official 
can violate the law with impunity, for he cannot avail himself of 
the defence which in one form or another is open to him in almost 
every Continental country, that he, Joud fide and without negli- 
gence, carried out the orders of his superiors. A short term of 
statutory limitation is the utmost protection our law will give 
him. ; 

These principles, in the second place, sometimes deprive a person 
whose rights are invaded by governmental action of any satisfactory 
remedy. 

The plaintiff in Raleigh v. Goschen was at liberty to sue the work- 
men who, on his view of his rights, committed an actual trespass, 
but an action against them would have been a mere waste of 
money. What the plaintiff really desired was compensation from 
the government. But this was exactly what he could not obtain, 
for against the Admiralty he had no right of action. 

Now under the French system of droit administratif he would 
have been better off, for he might have obtained compensation from 
the government department itself; he would indeed have been 
compelled to go before an administrative Court which would have 
assessed his damages on official principles. His remedy might 
have been imperfect, but an imperfect remedy is better than no 
remedy at all. It is worth while insisting upon this point because 
English critics of French droit administratif are apt to misunder- 
stand its real character. Administrative law in France is in fact, 
if not in strict right, a body of case law. It has during the last 
sixty years been so developed by a series of what we may call 
judicial decisions that it has become a true body of law which is 
none the less law because it is administered by official Courts with 
a pessible bias in favour of the State; it affords some advantages 
to an individual aggrieved by the action of the State which he 
loses under the principles of the Common Law as interpreted by 
English Judges. 


When a buyer of goods has given a bill of exchange for the price 
an action will not lie for the price even after the dishonour of the 
bill, if at the date of the commencement of the action the bill is 
outstanding in the hands of a third party; it is not enough to 
entitle the plaintiff to succeed that he is in possession of the bill at 
the date of the trial. This is the whole effect of aris v. Rei/ly, 98, 
1 Q. B. 1, 66 L. J. Q. B. 844, and we have little doubt that many 
laymen will think that the case is wrongly decided. The defendant, 
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they will say, was indebted to the plaintiff; it was absurd that on 
a mere technical ground he should have escaped payment of his 
debts. The answer to such objections is that the judgment of 
Wright J. in Davis v. Reilly simply reaffirms one of the most 
obvious and commonplace principles of law, name y that a plaintiff 
in order to recover in an action must show that iio was entitled to 
succeed at the moment when he commenced his aciion or, in other 
words, issued his writ. Nor is there any reason to suppose that 
.the administration of justice would, on the whole, be improved by 
giving the Courts powers of amendment under which they could 
confer upon a plaintiff a new cause of action which he did not 
possess when his action was begun. 


When is a steam roller ‘used within’ a particular county? This 
is the question which occupied the Queen’s Bench Division in 
London County Council v. Wood, ’97, 2 Q. B. 482, 66 L. J. Q. B. 712. 

The ordinary man of common sense who always understands law 
infinitely better than trained lawyers will no doubt say that such 
an inquiry could have perplexed no one but a set of legal casuists. 
Yet when the facts of the case are looked at, simple though they 
are, we doubt whether any two men of common sense would agree 
in their reply to a question which looks at first frivolous enough. 

A steam roller was going along a highway in one county with 
a view of being employed or made use of in another. The puzzle 
under these circumstances is to determine whether the roller was 
being ‘used’ in the first county within the meaning of the High- 
ways and Locomotives Act, 1878 (41 & 42 Vict. c. 77), s. 32, and 
the reason why a puzzle exists is that the word ‘used’ is ambiguous. 
It may mean being in actual employment or use for the proper 
purpose of the engine, viz. the rolling of a road, or it may mean 
being in any way employed or put to work so as to pass along 
a road. It has now been decided by the Queen’s Bench Division 
that the latter is the true sense of the word, and that a roller which 
is being carried by its own motive power along a road, though not 
for the purpose of rolling it, is being used on the road. 





We wonder whether any industrious German has composed a 
treatise on the power of the dead. It will be found to be an 
interesting topic. We are all ruled throughout life far more than 
we suppose by the will of men who have long since left this world, 
and who instituted arrangements which fitted, or were intended to fit, 
a state of society very different from our own. If any one doubts 
this let him look at Murphy v. Arrow,'97, 2 Q. B. 527, 66 L. J. Q. B. 
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865. It is essentially an ordinary betting-house case; its pecu- 
liarity however for our present purpose is that the attention of the 
magistrates before whom the case came was called to various Acts 
of Parliament, and, among others, to 33 Hen. VIII. c. 9. Under 
this Act it appears that persons found in any place which we should 
now call a gaming-house may be bound over no more to play, 
haunt, or exercise from thenceforth in any gaming-house any kind 
of gambling dealt with by the statute, and this enactment it is now 
decided is still of full effect. It is quite possible that 33 Hen. VIII. 
¢. 9, 8. 9 is a wise enactment; all we here insist upon is that it 
belongs to a kind of legislation more characteristic of the sixteenth 
than of the nineteenth century. The Tudor notion of an ‘ unlawful 
game’ was pretty much any sport and exercise that was not 
archery, or, for great people, hunting and hawking. 


X orders a meal at a restaurant. He makes no verbal repre- 
sentation whatever as to his ability to pay, nor is any question 
asked him with regard to it. After eating the meal he declines 
to pay, and says, with truth, that he is not possessed of more than 
a halfpenny. Under these circumstances, which are the facts of 
The Queen v. William Jones,’98, 1 Q. B. 119, 97 L. J. Q. B. 41, X is 
put on trial on two charges, the one for obtaining goods under 
false pretences, the other for ‘obtaining credit by means of fraud’ 
within the Debtors Act, 1869, s. 13, sub-s.1. He is convicted on 
both counts. It is held by the Queen’s Bench Division, on a case 
reserved, that the conviction was bad on the first and good on the 
second count. The judges by whom the decision was given con- 
stitute a strong Court, and no one can feel regret that they found 
themselves able to punish a man who presumably was a cheat. 
Still the view under which X’s conviction was upheld is rather 
startling. It puts in the first place a rather strained sense upon 
the words ‘obtained credit, and one may fairly doubt whether 
the Debtors Act, 1869, s. 13, sub-s. 1, was intended to apply to the 
kind of case before the Court. In the second place the decision 
makes it possible that tradesmen may try to treat breach of con- 
tract as a criminal offence. After all a man who goes into a shop 
and orders goods for what he has not really the means to pay does 
neither more nor less than contract or promise to pay for them. 
Non-payment is a breach of contract. As a certain man wrote 
in a prophetic spirit in an examination held a good many years 
ago, ‘It implies an assumpsit if one goes up to a counter, and 
deliberately begins to eat things exposed on that counter. And 
one may look with some apprehension on any decision which 
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enables tradesmen to enforce the performance of a contract by 
threats of a criminal prosecution. It is true, on the other hand, 
that buying goods with the intention of not paying for them has 
repeatedly been held to be fraud in civil cases. 


The contract of domestic service is already a peculiar, one might 
almost say an anomalous, agreement. Moult v. Halliday,’98, 1 Q. B. 
125, embodies an attempt to introduce a new complexity into the 
contract between master and servant. A, a housemaid, enters on 
March 1, 1897, into the employment of XY. On March 12 she gives 
notice to leave X’s service on April 1. X refuses to pay a month's 
wages on the ground that he had not a month’s warning, and relies 
upon the ordinary custom of a month’s notice or a month’s wages. 
An attempt is made on behalf of 4 to establish a custom to deter- 
mine the service at the end of the first calendar month by notice 
given at or before the end of the first fortnight. The custom is not 
proved, and the Court holds that at any rate it is not a notorious 
custom of which Courts would take judicial notice. It may, we 
think, very well be doubted whether at the present day it is 
desirable to extend the influence of alleged customs in the trans- 
actions of ordinary life. As education advances it is on the whole 
better that persons who wish to vary a well-known contract 
should do so in express terms, and if possible in writing. We 
cannot, therefore, regret the failure of the plaintiff in Mox/t v. 
Halliday to recover damages. Something, perhaps much, is to be 
said on the ground of convenience for the custom now suggested. 
But, if the custom is old, why have we never heard of it before ? 
If recent, what change has there been in the usual facts to account 
for its growth? We should have thought the contract of domestic 
service about as unlikely as any to acquire new customary 
incidents, 


Tracing an unknown river to its source is an easy matter com- 
pared with discovering the origin of a legal doctrine. Take retainer 
by an executor for instance. There are three theories to choose from. 
1. The executor cannot sue himself: therefore he may retain. 
2. The executor may prefer one creditor of equal degree to another, 
therefore he may prefer himself. 3. ‘In aequali jure potior est 
conditio possidentis’ and consequently the possessory right of the 
executor is preferred. Which of these is the true source it is not 
easy to say: ‘ nor does it signify,’ jauntily exclaims the professional 
Philistine ; ‘ relegate that to the legal antiquary, the ransacker of 
the law’s lumber room.’ Jn re Gilbert,’98, 1 Q. B. 282, 67 L. J. Q. B. 
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229, rebukes such levity, showing, as it does, that the origin of 
the doctrine may have a very material bearing where, for instance, 
part of the estate consists of choses in action. What, however, Ju 
re Gilvert brings more especially into clear relief is that an executor’s 
right of retainer is not restricted to paying himself out of moneys 
forming part of the estate, but that the executor may appropriate 
assets in specie in satisfaction and is under no obligation to realize 
the assets first. Certainly Ju re Gi/lert is a very strong instance 
of the working of the retainer doctrine, the executor there in the 
result appropriating to himself, virfule officii, the whole of the 
estate ; and the worst of it is that judgment for administration does 
not put an end to the right of retainer: even if it did it would be 
of little avail to the creditors of the estate, because the executor, 
being first in the field and master of the situation, will take good 
care to assert his rights, as he—or rather she—did in Ke Gi//ert, 
before the other creditors can get in a receiver. Venerable as it is, 
the retainer doctrine in cases of insolvent administration is one of 
those anomalies of English law which the legislature might well be 
invited to deal with. 





We have all of us learnt that the notice ‘trespassers will be 
prosecuted’ is a wooden falsehood, for that a mere trespass is not 
a criminal offence. That a little knowledge, however, is in law 
a very dangerous thing must by this time have pressed itself upon 
the mind of the appellant in Gay/ord v. Chouler,’98,1 Q. B. 316. 
He walked with two friends across a grass field of the respondent, 
and probably was convinced that though the grass might be 
damaged he would suffer no inconvenience. He was however 
convicted under the Malicious Injuries to Property Act, 1861, 8. 52, 
of wilfully and maliciously damaging grass to the value of sixpence, 
and the conviction has been upheld by the High Court. It is not 
therefore absolutely safe to neglect the warning that ‘ trespassers 
will be prosecuted.’ ; 





Whoever wishes to understand what is meant by the supremacy 
of the law in England should study carefully Marks v. Frogley, 
98, 1 Q. B. 396, 67 L. J. Q. B. 284. The essence of the case is 
that Private Marks was a member of a volunteer corps, and while 
being trained with a portion of the regular forces, and therefore 
clearly subject to military law, was charged with theft. The period 
of training was just at an end, but the adjutant ordered Mr. Marks 
to be taken in military custody by a serjeant and two privates of 
his corps to Mr. Marks’ place of residence, and there be handed 
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over to the civil authority for trial. This was done. Mr. Marks 
was subsequently tried for theft and acquitted. He thereupon 
brought an action against the soldiers, and obtained a verdict for 
£300 damages from the jury. The defendants objected, as a matter 
of law, that they and Mr. Marks were all of them subject to military 
law, and for the time, in effect, soldiers, and therefore that what 
they did was justifiable under the Army Act, 1881, and further 
that, even if the order they obeyed was in fact illegal, it was not 
obviously illegal, and that the defendants, being under military 
law, were bound in any matter which was not obviously unlawful 
to obey the command of their superior officer. These defences were 
fully considered by Mr. Justice Kennedy, but he held them to be 
worthless. They failed on one ground only. A volunteer ceases 
to be a person subject to military law when the period of training 
is over, and this even though the corps has not been formally 
dismissed. No one, let it be noted, imputed any moral blame 
either to the captain who ordered or to the soldiers who carried 
out the arrest of Mr. Marks—there was no charge against them 
either of negligence or of malice; their only error was that they 
unwittingly broke the law and believed that the rule of military 
law continued when in fact it had ceased to be in force. The very 
simple but important moral of the whole case is that soldiers, like 
other men, must obey the law, and if they unwittingly break it, do 
so at their peril. 








Marks v. Frogley inevitably suggests at this moment the contrast 
between English and French ideas of law and justice. The case 
involved the conduct of a military officer, and touched upon the 
question what is the limit of obedience owed by soldiers to their 
superiors. Yet the whole matter was settled by an ordinary judge 
and jury as calmly and easily as an action brought by a passenger 
against a railway company for injuries caused by the negligence of 
their servants. Captain Foote, we may be sure, had never the 
remotest intention of defying the law: his soldiers did not dream 
that they were insulted by being made defendants in an action 
before an ordinary judge and jury. We may be perfectly sure that 
the spectators present at the trial neither hooted the plaintiff nor 
cheered the defendants. Counsel did not talk about the honour 
of the army being at stake. The whole proceeding, judged by . 
a French standard, must be pronounced intolerably tame, but it 
was thoroughly calm and thoroughly business-like. Nor need any 
one suppose that the judgment delivered by Mr. Justice Kennedy 
in any way undermined the reasonable discipline of the army. 
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Marks vy. Frogley rather supports the doctrine propounded by 
Willes J. and approved by Stephen J., that a soldier acting under 
the order of his superior is justified in doing any act which is not 
on the face of it illegal. All that Marks v. Frog/ey does prove is, 
what every Englishman already knew, that a soldier cannot, even 
with the best intentions, go beyond the powers given him by law. 


The decision of Kekewich J. in Re Paget, ’g8, 1 Ch. 290, 67 L. J. 
Ch. 151, will be a surprise, we should suppose, to the conveyancing 
branch of the profession. In that case, a testator devised an estate 
to the use of his daughter for life with remainder to the use of such 
of her children as she should appoint, and an appointment of the 
estate by the daughter to the use of trustees in trust for sale was 
held to vest the legal estate in the trustees. The very similar case 
of Kenworthy v. Bate, 6 Ves. 793, was relied upon, but, as Lord 
St. Leonards has pointed out (Sugden on Powers, 8th ed., p. 406, 
pl. 21), that case did not amount to a decision that the power was 
legally executed. Mr. Justice Kekewich’s decision seems to contra- 
dict the opinion of Lord St. Leonards, and to go far in the direction 
of abolishing the convenient and (as has been generally con- 
sidered) necessary distinction between legal and equitable interests. 
Possibly sect. 25 of the Judicature Act, 1873, was thought to have 
some bearing on the matter, but it was not mentioned (so far as 
appears), and Joseph v. Lyons, 15 Q. B. D. 280, shows that the 
distinction referred to is not abolished by that Act: or it may have 
been thought that the power in question was a common law 
authority, but no such point seems to have been raised, nor is it 
clear that the point is material (see Chance on Powers, vol. ii. p. 5, 
pl. 1399, 1400). 


Confessions are always weleome— judicial confessions especially, 
owing to their rarity. Hence we note with interest that the exer- 
cise of his judicial discretion under s. 39 of the Conveyancing Act— 
the restraint-on-anticipation-removal section—causes Kekewich J. 
more anxiety than any other of his duties as a judge. It is the 
old story of cherchez la femme—the wife wanting the removal of the 
restraint in order to pay an extravagant husbands debts. A very 
amiable trait, this wifely devotion, but one which too often ends 
in the fate of Madame Mantalini. Paget v. Paget, '98, 1 Ch. 47, 
67 L. J. Ch. 1, is an instance. There the tender wife got the Court 
to release sums to the amount of first £23,000, and then £22,000, 
and had the matrimonial bark not suffered shipwreck would, in all 
probability, have cheerfully submitted to the sacrifice of her fortune 
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at the shrine of affection, and no more would have been heard 
of the parties until they appeared in the Court of Bankruptcy: 
but unhappy differences, as conveyancers are accustomed to recite 
in separation deeds, arose. The husband sailed away into the 
northern latitude of his wife’s affections, and then the wife began 
to ask herself whether she had not stipulated for an indemnity 
out of her husband's property, or whether the law would not give 
it her whether she had or not. Primd facie on a mortgage of 
a wife’s estate to secure a debt of the husband the inference is 
that the husband is the principal debtor, and the wife is in the 
position of a surety with a right of indemnity as such. But with 
the removal of the restraint on anticipation under s. 39 the case, 
so Kekewich J. thinks, is different. The removal of the restraint 
is or ought to be only for the benefit of the wife: ergo it is she 
who is the principal or co-principal, and there is no indemnity. 
It seems rather doubtful whether this reflected happiness of the 
wife, this luxury of doing good, can be strictly described as a 
benefit in law to the wife, but the decision serves to keep up the 
good old fiction of unity. It is not to be desired that a wife should 
deal with her husband quite like an ordinary money-lender. 


Selden’s motto, ‘wept mavrds ri éAevOépav,’ is one which is always 
being brought home to us in the history of English law. Ajed/o v. 
Worsley ('98, 1 Ch. 274) is a good illustration. The plaintiff's real 
grievance was a trade libel, but he failed to bring his case up 
to that; and it would certainly have been a dangerous doctrine 
to affirm that a trader may not retail goods—pianos or anything 
else—at a price below manufacturers’ prices. It is not at all clear 
that the medieval policy of the law, which strongly objected to 
combinations to raise prices, would not on the contrary have rather 
applauded individual efforts to lower them. It is a common artifice 
nowadays for traders, and not only furniture dealers, to attract the 
public by offering some articles at less than cost price, in order to 
sell others at a high price. This is no doubt caleulated to dis- 
parage the goods of the undervalued manufacturer, but, standing 
by itself, only amounts to what Coleridge C.J. described as 
‘legitimate selfishness,’ and how far such legitimate selfishness 
may go is shown in the Mogul case, where a shipping ring were 
allowed to drive a rival out of a line of trade by lowering the rates, 
and by the bead-roll of authorities ending in Bradford Corporation 
v. Pickles,’95, A. C. 587,0n what is called ordinary user of rights 
of property. The decision of the House of Lords in Allen v. 
Flood, commented on elsewhere, makes it less probable than ever 
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that exceptions to the rule will find favour in any of these classes 


of cases. 


Parke B. once took a ‘ beautiful demurrer’ to the bedside of a 
sick friend to cheer him, and there are enthusiasts, albeit a lessening 
circle, for whom the priorities of competing incumbrancers possess 
a similar charm, but Re Castell §& Brown,’g8, 1 Ch. 315, is some- 
thing more than a nice contest of technical equities. It is a decision 
of very great importance to the commercial world, concerning as it 
does two large classes of persons, bankers and debenture-holders. 
A company issues that now favourite form of security—floating 
debentures—charging ‘xfer alia land of the company, and providing 
by one of the conditions indorsed on the debenture that the 
company is not to create any charge on the property charged 
ranking in priority to the debenture-holders. In spite of this 
condition the company deposits the title-deeds of the land charged 
by the debentures with the company’s bankers to secure an advance. 
Here we have—from the legal standpoint—an excellent ‘ situation.’ 
Both titles are equitable, but the debenture-holders’ is prior in 
point of time and so should prevail if the debenture-holders have 
done nothing to postpone themselves. Had they, in this case? 
‘Yes,’ say the bankers, ‘by allowing the company to hold itself 
out as the owner of the property and deal with it as such.’ ‘ All 
that we did, rejoin the debenture-holders, ‘was consistent with 
the equitable nature of our security. You, the bankers, knew that 
every company has these floating debentures, and you ought to have 
examined the company’s register of mortgages and charges when 
you would have found a record of our charge.’ To this the bankers 
reply, ‘The company represented itself as the owner of this property 
with your permission, and it is not competent to a person who makes 
a misrepresentation to say that the person to whom it is made might 
have found it out to be false by inquiry.’ He is not bound to inquire. 
Non constat the bank was even entitled to inspect the register. In 
the result the nicely balanced scales turned in favour of the bankers. 
Debenture-holders will now have to consider how they are to be 
protected against this ever present risk to their security. 





After In re White, Pennell v. Franklin,’g8, 1 Ch. 297, 67 L. J. Ch. 
139, the form authorizing a solicitor-executor to charge profit costs 
will require redrafting. That form has been framed with a great 
deal of care by conveyancers, but no care can forecast the risks of 
judicial decision, and the result now is that the clause is in certain 
cases about as serviceable as an ancient flint-lock musket in modern 
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warfare. It is Corban, that is to say a gift, says Kekewich J., by 
whatsoever the solicitor-executor is profited by his testator, and 
therefore if the estate turns out insolvent the solicitor must be 
postponed to creditors, that is, not get paid at all. This view of 
the solicitor’s profits as a legacy in the sense of being liable to 
legacy duty is no new one. It has received recognition in several 
cases. Plainly it is a matter of bounty ; the solicitor could not 
get any profit costs without it, but to admit this hardly concludes 
the matter. The question is, what is the status which the authority 
to charge confers on the solicitor? Is it that of a legatee simply, or 
of a potential creditor? The meaning and effects of the authority to 
charge is that the testator thereby relieves the executor of the dis- 
ability under which as executor he labours of making a profit out of 
his trust. The testator says in substance, ‘ You may charge the estate 
for your work just as if you were not in any fiduciary position 
towards it’—he puts him at arm’s length. Why is the solicitor, 
thus relieved from disability and acting on the authority, in any 
different position to that of an ordinary person doing work for 
the estate ? 





Sir Thomas More does not tell us whether directors in Utopia 
gave their services for nothing. Doubtless they did if joint-stock 
companies are run at all in that favoured spot. England is so far 
Utopian that the gratuity doctrine obtains in theory (//utton v. West 
Cork Railway Co., 23 Ch. D. 672), but in practice it finds little favour, 
and for a very good reason. Unpaid labour or badly paid labour 
is invariably found to be expensive in the end. The result of this 
conclusion, long ago reached by business men, has been that a com- 
pany’s articles nearly always fix a remuneration for the directors. 
Such an article constitutes an authority to the directors to pay 
themselves the amount out of the funds of the company, but it does 
not constitute a contract on which the director can sue the com- 
pany. To enable a director to do this, the contract must be found 
outside the articles, though when so found the articles may be 
looked at to show the terms on which the director has agreed to 
serve the company. This works well enough while the company 
is a going concern, but it does sometimes happen that companies 
are reduced to liquidating, and when they are, the primal principle 
of partnership embodied in s, 38 (7) of the Companies’ Act, 1862, 
comes into play, and the director finds himself, instead of being 
like the other clerks and servants of the company, accorded a pre- 
ference, relegated to the other end of the scale, to wait, in fact, till 
all the other creditors have been paid in full, that is, to the Greek 
Kalends. Such, at least, was the view taken by Pearson in Ex parte 
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Cannon, 30Ch. D. 629. Wright J. has now distinguished that case 
in Re New British Tron Company, ’g8, 1 Ch. 324, 67 L. J. Ch. 164, and 
the director will get his fees, winding-up notwithstanding, if he ean 
make out a contract to be paid them. 





A correspondent writes to us from Mobile, Ala., U.S. A., with 
reference to the Lrish case of 4.-G. v. Ha//, commented on at p. 7 
of our January number, that the same point came before the 
Supreme Court of his State in 1893, Festorrazei v. St. Joseph Catholic 
Church of Mobile, 104 Ala. 327, with the opposite result. The Court 
held that a bequest to be used in masses for the repose of the testa- 
tor’s soul (1) could not be treated as a gift to the church, (2) was 
not charitable because it did not import any public benefit, but was 
for the benefit of the testator alone, (3) was invalid because there 
would be no living beneficiary interested in its execution. The 
Chief Justice, however, dissented. 


Mr. T. Raleigh, formerly Reader in English Law at Oxford and 
now Registrar of the Judicial Committee of the Privy Council, has 
contributed an excellent article on ‘ Legal Education in England’ 
to the Edinburgh Juridical Review for January. He does justice to 
Blackstone, and is no more than just to the present absurd system 
of the Inns of Court when he says ‘it is a great misfortune that 
legal education should be at the mercy of a body of gentlemen who 
have, speaking generally, no knowledge of or interest in the sub- 
ject. The plan of dismissing teachers just when they have had 
time to acquire valuable experience is censured, if anything, in 
milder language than it deserves. Mr. Raleigh regrets that the 
Universities have made their law schools undergraduate schools ; 
we think we should have preferred, with him, to see law reserved 
for post-graduate study, in other words, to take the Oxford course 
for the B.C.L. as the only model for both Oxford and Cambridge, 
and drop what is commonly called the Law School altogether. 
But the mistake, if a mistake it was, is now irrevocable. The 
practical conclusion is that the only direction in which real 
improvement is to be looked for is the establishment of a strong 
Law Faculty in the new teaching University which London may 
now at last expect within an assignable time. Mr. Raleigh's 
suggestions deserve the best consideration of the enlightened 
minority in the Inns of Court. To the majority of the Benchers 
and the Council of Legal Education it is useless to appeal. 
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We have received the report of the twentieth annual meeting of 
the American Bar Association, held at Cleveland, Ohio, in the last 
week of August, 1897. It contains, amongst other interesting 
matter, the report of a committee on legal education and admission 
to the bar, from which we collect that in some parts of the United 
States the standard is as much lower than ours as in other parts 
it is higher; a paper by Mr. Henry E. Davis on ‘Primitive Legal 
Conceptions in relation to modern law’; and Mr. Charles N. 
Gregory's discussion of * The wage of law teachers,’ which has been 
printed in full in this Review. 


It seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Editor, 
exceptin very special circumstances ; and that the Editor, except as aforesaid, 
cannot be in any way answerable for MSS. so sent. 





ALLEN vy. FLOOD. 


LLEN v. FLOOD, ’98, A.C. 1-181, 67 L. J. Q. B. 119-213, is 

one of the rare leading decisions whose effects are not fully 
worked out for many years. Whatever can be said about it now, 
beyond the points obviously necessary to the decision of the case 
on the facts, as they came on final appeal before the House of 
Lords, can be only provisional. 

There is no wrong in persuading or inducing a man to do what 
he has a right or is lawfully free to do. The fact that such action 
may damage a third person can of itself no more give that person 
a right of action against the persuader than against the actor 
himself. And the precise point now decided by the House of Lords 
is that a cause of action cannot be made out of such facts by adding 
allegation and proof of malice, in the sense of actual evil motive, 
personal ill-will, or whatever term least favourable for the defen- 
dant can be found for the thing signified. Generally speaking, 
the law does not inquire into the motive or internal disposition 
which prompted an act, as distinct from the manifest purpose and 
quality of the act itself: and in this case there is no exception. 
When the House of Lords, after the fullest consideration, has 
spoken the last word, it is hardly needful for those who are satisfied 
to add to its reasons. As regards the immediate result, we shall 
only say that a contrary decision would, in our humble opinion, 
have let loose a disastrous flood of speculative actions, which before 
long would have had to be restrained either by legislation, by the 
laying down of elaborate and obscure judicial exceptions to the new 
rule, or by assuming much greater power of interfering with the 
verdicts of juries than the judges have habitually claimed of late 
years, 

But many interesting questions remain as to how much defini- 
tion of principles is involved in the reasoning of the majority. 
Let us briefly restate the essential facts. Z says to A ‘If you do 
not discharge P and Q the rest of your workmen will strike.’ 4, 
being satisfied that this is so, does discharge P? and Q, acting within 
his rights under the contract of employment. / and Q have, of 
course, no right of action against 4; neither have they, it is now 
laid down, against 7, whatever a jury may find 7's desire or motive 
to have been. The argument for the plaintiff may be shortly put 
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in this form. A man has a right not to be hindered in his lawful 
occupation. Disturbance of him therein, at any rate wilful dis- 
turbance, is a wrong for which an action of trespass on the case 
lies. (It is important not to lose sight of the old forms, for this is 
a purely common law cause of action or nothing.) This is subject 
however to all grounds of lawful justification and excuse. A is out 
of the story because he has only exercised his contractual rights in 
his own interest. So would Z be (it seems to have been conceded) 
if he had advised 4 in good faith with a view to A’s interest or 
to the preservation of the peace. But if 7 was moved by ill-will to 
P and Q, then, it is said, lawful excuse fails him, and he is liable 
for the harm he has caused. 

In rejecting this line of argument, as they did reject it, how far 
did the House of Lords go? It would be enough for the purpose 
to say that 4’s motives in exercising his common right of determin- 
ing or rather not renewing a contract are not examinable, and 7’s 
action in persuading or inducing him (not using any unlawful 
means thereto, such as duress) must itself be no less protected if 
the law is to be tolerably simple. This much, at least, is said in 
Lord Macnaghten’s admirably clear judgment (which begins at 
p- 143 of the L. R. report), and implied elsewhere. But more is 
hinted, if not decided. 

We think it must be taken, on the whole, as part of the ratio 
decidendi, that in general the combination of damage and malice 
will not suffice to make a cause of action (see especially per Lord 
Maenaghten), but violation of some definite duty must be shown ; 
and that on the other hand the cases where malice is really essential 
to the cause of action are in some way exceptional. In the case 
of abuse of a privileged occasion, which is familiar in the law of 
defamation, the explanation is not difficult. A man defames 
another, in the first instance, at his peril. (The usual allegation of 
malice was decided long ago to be needless, see the late Cave J.’s 
opinion in the case at bar, ’98, A.C. at p. 37: and therefore it is 
laid down that ‘ malice in law’ is merely the negation of justifica- 
tion or excuse. How the word ‘maliciously’ ever got into the 
common form of declaration is a question of mere curiosity.) But 
there are various exceptions, absolute or qualified. Privileged 
occasions afford a qualified exception. On such an occasion de- 
famatory matter may be communicated—but it must be in good 
faith. Want of good faith causes the privilege to be forfeited. 

Can this explanation be extended? The remarks of Lord Watson, 
Lord Herschell, and Lord Davey (see references in the Law Reports 
head-note) seem to convey the opinion that it will fit malicious 
prosecution. ‘To prosecute a man who is in fact innocent, without 
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reasonable and probable cause, appears on the face of it as much 
a wrong as false imprisonment. But the law, considering that 
people are easily deterred from prosecuting even in clear cases, and 
that after the event it is hard to make allowance for what may 
have net unreasonably seemed good cause at the time, has privileged 
prosecutors even if their action lacked reasonable and probable 
cause; not absolutely however, but provided that they acted in good 
faith. For only those are to be protected who act in the public 
interest. Thus malicious prosecution is really the abuse of a 
privilege. The principle is the same as in defamation: private 
enmity must not make a stalking-horse of pretended public or 
social duty. 

The Lords did not discuss another class of cases in which the 
word '‘ maliciously’ sometimes occurs: namely slander of title, 
slander of goods or ‘ trade libel, and fraudulent use of trade names, 
or what American lawyers call ‘ unfair competition.’ We incline to 
think that the word has no proper application here, and that what 
is meant is—as in the action for deceit—merely the defendant's 
knowledge that he is telling or representing a falsehood. I1]-will 
has nothing to do with that action; there is ample authority (see 
the leading case of Po/hil/ v. Walter) that a man who has uttered 
falsehood with the best intentions for all parties may be liable for 
deceit. The dicta in Alen v. Flood tend strongly, in our opinion, 
to show that action and speech in the ordinary affairs of life 
(not being specifically wrongful as amounting to assault, trespass, 
defamation, deceit or the like) are matters of common and equal 
right, not of privilege ; and this seems in favour of the view now 
propounded ; but only future decisions can settle whether it be 
correct or not. 

Then, is there such a thing as a right not to be hindered in one’s 
occupation, except so far as the person hindering you may expose 
himself to an action for trespass, nuisance, defamation, or something 
in the nature of deceit? Lord Watson, Lord Herschell, Lord Davey, 
and Lord Macnaghten so far as he touches on this point, seem to 
think not. The chief authority relied on for the other view was 
a decision of Holt’s (Keeble v. Hickeringil/) which might, perhaps, be 
more clearly reported, and in which the real question seems to have 
been rather whether the damage complained of was definite enough 
for the law to take notice of than what the cause of action was. 
Perhaps the point is rather speculative. The conception of action- 
able nuisance has certainly been enlarged, and it may be more 
convenient to enlarge it yet a little farther than to recognize a sort 
of innominate action for general disturbance. There is no better 
or higher right to carry on one’s business than to do any other 
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lawful act, and no need to invent any such right. So we read the 
judgments. We presume, however, that the noble and learned 
Lords did not intend to lay down that no new variety of action 
on the case can at this day be entertained upon any new combina- 
tion of facts in a court of common law. For not even the House 
of Lords in its judicial capacity can repeal the Statute of West- 
minster in England—to say nothing of other jurisdictions. In 
fact the actions for ‘ trade libel’ and ‘ unfair competition’ mentioned 
on the last page are distinct and quite recent varieties; and the 
action for deceit, now familiar, was novel a century ago. 

As to the opinions given at considerable length by the judges 
whom it pleased the House of Lords to consult, one can only regret 
that they were put to so much trouble. The opinions of the late 
Mr. Justice Cave and of Mr. Justice Wright are interesting and 
able summaries of the arguments on either side as they stood before 
the fina] decision. 

Only laymen need be told that the decision is in no way confined 
to trade disputes, or founded on any principle peculiarly applicable 
to them; or that it affects the law of conspiracy only so far as it 
limits the number of actionable wrongs which people can commit 
either separately or in concert. 

A more compact discussion of some of these questions than we 
have had in England, and a more satisfying one, to our mind, in 
some respects, may be seen in the judgment of Holmes J. in a recent 
Massachusetts case, Vege/ahn v. Gunter, 167 Mass. 92; a dissenting 
judgment, but justified for English lawyers at any rate by the result 
of the principal case. 

Now as more than once before, the discussion of principles in the 
House of Lords will tend to make the law broader and simpler. 
May we hope that, so far as civil actions are concerned, it will 
enable us to get rid of the perplexed and perplexing word ‘ malice’ 


altogether ? 
FREDERICK PoLLock. 


[See also Mr. Ernst Freund’s article on ‘Malice and Unlawful 
Interference’ in the /larrard Law Review for March 1898, received 
since these remarks were in type. ] 





LEGAL REMAINDERS AND PERPETUITIES. 


| = indeed it may not be improper to remark once for all 


that any limitation ‘n futuro or by way of remainder of 
lands of inheritance which in its nature tends to a perpetuity, even 
although there be a preceding vested frechold, so as to take it out 
of the description of an executory devise, is by our courts con- 
sidered as void in its creation'.’ This quotation from Fearne on 
Contingent Remainders is the foundation of the decision of Kay J. 
in Re Frost*, that the modern rule as to remoteness will be applied 
to legal contingent remainders. There are numerous dicta of 
judges and text-writers both in favour of and against this view, but 
Ke Frost* is the only express decision on the point. That case was 
not appealed, and it may be well to offer some considerations which 
make it doubtful whether the decision should be supported. 

Legal remainders appear very early in the history of the law of 
Real Property, but the simplicity of the common law allowed the 
creation of no other estates than particular estates followed by 
vested remainders. Contingent remainders, i.e. remainders which 
were not vested and might never vest, were long regarded as 
illegal. It is not certain when contingent remainders were first 
permitted by the courts. But Mr. Joshua Williams has given his 
opinion that down to the reign of Henry VI not one instance is to 
be found of a contingent remainder being held valid®. Under the 
old feudal law of England there was a constant attempt on the 
part of the owners of land to limit its devolution in the most 
elaborate manner, in order to ‘tie it up’ as long as possible in one 
course of descent. The validity of contingent remainders having 
been once established, it was possible to make successive limitations 
of life estates to unborn persons and to the children of those unborn 
persons. There might be a limitation to 4 for life, remainder to 
an unborn child of A for life, remainder to an unborn child of that 
unborn child for life, and so on through a dozen or twenty or 
a hundred successive limitations to unborn children of unborn 
children. To defeat limitations of this character, which might 
prevent the alienation of land during hundreds of years, the judges 
called in aid the rule that it is requisite that ‘the possibility upon 
which a remainder is to depend should be a common possibility 
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and potentia propinqua, a8 death or death without issue or coverture or 
the like'.’ Lindley M. R. has said that he does not know the exact 
meaning of the old rule as to a possibility upon a possibility. ‘ If 
any one turns to the passage in Coke upon Littleton where it is dis- 
cussed, I hope he will understand it better than I do. I confess 
I do not understand it now, and never did*.’ But whatever be the 
meaning and origin of the rule forbidding a double possibility, or 
a possibility upon a possibility, one instance of that general rule is 
the particular rule, that if land be limited to an unborn person for 
life, a remainder cannot be limited so as to confer an estate by 
purchase on that person’s issue. In other words, any remainder 
limited after the life estate to the unborn person must be to 
a person in existence at the time when the limitation is made. 
This rule, coupled with the ancient rule that a contingent re- 
mainder must vest during the continuance of the preceding 
particular estate or at the instant when that estate determines, 
effectually prevented the withdrawal of land from alienation during 
an unreasonable period. 

The history of the rule against remoteness, or the law against 
perpetuities, is different. The Statute of Wills and the Statute of 
Uses in the reign of Henry VIII permitted the creation of executory 
or future interests in real and personal property: in other words, 
provisions could be inserted in either a will or a deed which made 
the property comprised therein inalienable until the happening of 
a certain specified event or events. ‘Every executory devise 
creates a perpetuity as far as it goes; that is an estate unalienable 
till the contingency be determined one way or the other®.’ It was 
obvious that if there was no limit of time within which the future 
interest must arise, the evils against which the legislature and the 
courts had been struggling during the previous centuries would 
recur, and owners of land be enabled to limit its devolution during 
an unlimited period of time. ‘A perpetuity may be defined to be 
a future limitation restraining the owner of the estate from aliening 
the fee simple of the property discharged from such future use and 
estate before the event is determined or the period is arrived when 
such future use or estate is to arise*.’ After much controversy it 
was finally settled that the future use or estate must arise within 
a life or lives in being, and a fixed period of twenty-one years from 
the cessation of the last of the lives and a further period for 
gestation should gestation actually exist °. 

It has been contended that the old rule forbidding a limitation 
by way of legal contingent remainder wo an unborn child of an 
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* Sanders on Uses and Trusts, i. 196. ® Cadell v. Palmer, 1837, 1 Cl. & Fin. 371. 





April, 1898.) Legal Remainders and Perpetuities. 135 


unborn person as being a possibility upon a possibility is no 
longer in existence, but has merged in the modern Jaw against 
perpetuities which forbids a future limitation of property, real or 
personal, which will not necessarily vest within the period stated 
in the last paragraph'. In Whitty v. Mitchell*, by a post-nuptial 
settlement made in pursuance of ante-nuptial articles, and executed 
in 1840, lands were limited to a husband and his wife for successive 
life interests, with remainder to the use of the children, grand- 
children, or more remote issue of the marriage, as the husband and 
wife should appoint. At the date of the execution of the settle- 
ment there were two children of the marriage alive. In 1865 the 
husband and wife exercised the power contained in the settlement 
by appointing one half of the property to one child for life with 
remainder to the children of that child, and the other half of the 
property in a similar way in favour of the other child and her 
children. The two children of the marriage having been in existence 
at the date of the settlement in 1840, which created the power, the 
exercise of the power did not offend the law against perpetuities. 
But inasmuch as the settlement executed in 1840 was made in 
pursuance of ante-nuptial articles, the effect of what was done was 
equal to a conveyance to the use of 4 and # for successive life 
interests, remainder to the use of their unborn children (the children 
of the marriage) for life, remainder to the use of the children of 
those unborn children. In the course of the case it became 
necessary to determine what was the validity and effect of the 
deed of appointment of 1865. Counsel for the grandchildren 
contended that there was no independent rule, apart from the law 
against perpetuities, that an estate cannot be limited to the 
children of an unborn child, and that such a limitation is good if it 
be restricted within the period of time allowed by the rule against 
remoteness. But Kay J. in the Court of First Instance, and the 
Lord Justices in the Court of Appeal, were clear and emphatic that 
this argument could not prevail. Cotton LJ. said, ‘In my 
opinion the old rule with regard to a possibility on a possibility 
has not been done away with by the modern rule against per- 
petuities. It is conceded that the rule against a possibility upon 
a possibility existed long before the rule prohibiting the limitation 
of estates tending to a perpetuity existed... . It is clear that the 
rule, under which Mr. Justice Kay has decided this case, is a rule 
which the judges have treated as still subsisting long after the rule 
against perpetuities had been crystallized, and laid down in definite 
and distinct terms*.’ Lopes L.J. said, ‘I have no doubt that 
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these (the rule against a possibility upon a possibility and the rule 
against perpetuities) are two independent and co-existing rules.’ 

The case of Whitby v. Mitchel/* is of course not a direct authority 
that the rule against perpetuities is not applicable to legal contin- 
gent remainders, inasmuch as the limitations there discussed did 
not offend against that rule; but the case is of importance in the 
present discussion, because it decides that, quite apart from the 
rule against perpetuities, there is ‘an independent and co-existing 
rule’ which can effectually confine the creation of legal remainders 
within reasonable limits. 

The tendency of conveyancing during the last century, or even 
longer, has been against the limitation of real property by way of 
legal remainder. Under the strict rules of the common law legal 
remainders were and are very susceptible of failure. Conveyancers 
preferred to use the less trammelled and more certain methods 
permitted by the judicial construction of the Statute of Uses. In 
addition a large part of the real property of this country is held by 
trustees. In the result legal contingent remainders are compara- 
tively uncommon. Each year very many cases come before the 
courts, in which settlors or testators are alleged to have ‘tied up’ 
their estates longer than the law allows. In the great majority 
of these cases the limitations are of equitable estates or by way of 
executory devise or of springing and shifting uses. The result is 
that it is the rule against perpetuities which is called in aid day by 
day to defeat these invalid limitations, and an idea prevails that 
the rule against perpetuities is the only rule which can defeat any 
limitations on the ground of time. 

In Lewis on Perpetuities * the attempt was made for the first time 
to make out that the two rules, the rule against a double possibility 
and the rule against perpetuities, are in effect one and the same. 
To the same effect Lord St. Leonards in his work on Powers *, in 
referring to a limitation to the unborn children of an unborn 
tenant for life, says that such a limitation is clearly void ‘by 
reason of its tendency to a perpetuity, independently of the 
technical objection of its being a possibility upon a possibility, 
which probably means the same thing.’ In Cafédin v. Brown* Page- 
Wood V.-C., in dealing with limitations which were none of them 
by way of executory devise but of contingent remainders, cited the 
rule as stated by Mr. Preston in his argument in Mogg v. Mogg®, 
‘ A gift to an unborn child for life is good if it stops there ; but if 
a remainder is added to his children or issue as purchasers it is not 
good unless there be a limitation of time within which it is to take 
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effect,’ and added, ‘That is I think a perfectly accurate statement of 
the law which I am to apply to this case.’ The Vice-Chancellor, in 
a passage which has become classical, then proceeded to ‘ look at the 
whole case and consider how it would stand on the doctrine which 
has been established with regard to gifts by way of executory 
devise, and enunciated five rules governing the application of the 
rule against perpetuities to executory devises. That is, the Vice- 
Chancellor applied to contingent remainders the rule against 
perpetuities. But in that case, as also in Mogg v. Mogg, the 
limitations in question were of equitable estates only, and it is 
clear law that the rule against perpetuities is applicable to equit- 
able contingent remainders'. There is also the case of Re Frost *, 
which deserves examination. There the testator devised freeholds 
to trustees during the life of his daughter in trust for his daughter 
for life, with remainder to the use of any husband whom she might 
hereafter marry for life, with remainder to the use of the children 
of the marriage who should be living at the death of the survivor 
of the husband and wife, with remainders over. The will contained 
a residuary gift. The testator died in 1870. ‘The testator'’s 
daughter married in 1872, and died in the same year without issue. 
The daughter's husband died in 1888. The question in the case 
was whether the remainders after the life estate to the husband 
were valid. If they were invalid the property passed to the 
residuary devisees. The limitations after the life estate to the 
daughter are legal limitations, for the estate of the trustees is 
expressly limited to the life of the daughter. It is clear that as 
the daughter was still unmarried when the testator died, it was 
possible that she might marry someone who was not born at that 
date. In actual fact she married within two years of the testator's 
death and died the same year. Kay J. dealt with the problem in 
this way. He first decided that the old rule against a double 
possibility was still in existence and valid, and applied it to the 
will before him. ‘What does a possibility upon a possibility 
mean? It means that there might never be such a person as an 
unborn person who was to take for life. That was an obvious 
contingency. Besides there was another contingency ; there might 
never be issue of that person. Therefore there was a double 
contingency or a double possibility. I quite agree that the con- 
tingency in this case is not of that kind precisely. But is it not 
the same in effect? There is a double possibility. There might 
not be an unborn husband—I mean a husband of the testator's 
daughter unborn at the death of the testator. But if there were, 
the other contingency, which is to take effect upon his death, might 
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never happen. There you have a double contingency or a double 
possibility, as the old lawyers would have said'.’ The learned 
judge therefore held that none of the limitations in the will after 
the life estate to the (possibly unborn) husband were valid, and 
that after his death the property fell into the residue. Stopping 
there, it is somewhat startling to learn that in the case of a devise 
to the use of an unmarried person for life with remainder to the 
use of his or her wife or husband, as the case may be, for life, with 
remainder to the use of the children of the marriage, with remainders 
over, nothing is valid except the first two life estates, on the ground 
that the future husband or wife may possibly not be born at all, and, 
if born, may possibly not have children. But however this may be, 
at that point in his judgment the learned judge, for reasons which 
were perfectly satisfactory to himself, had arrived at a conclusion 
which decided the case, and he might have stopped there. But he 
proceeded to lay down that the legal remainders after the life 
estate of the husband failed because they offended the rule against 
perpetuities. Inasmuch as the testator’s daughter might have 
married a person unborn at the testator’s death, the limitations 
might possibly ‘tie up’ the estate not only during the life of the 
daughter who was in being at the testator’s death, but also during 
the life of the husband who might not be in being at the testator's 
death. This would be contrary to the rule against perpetuities, 
and Kay J., founding himself on the passage quoted from Fearne 
at the beginning of this article, held that the rule against perpe- 
tuities is applicable to legal contingent remainders. This decision 
is a formidable difficulty in the way of the argument here presented. 
But it may be noticed, firstly, that the case was not argued with 
great persistence or firmness; secondly, that the judgment was not 
considered but pronounced at the close of the argument; thirdly, 
that the learned judge had already decided the case before he came 
to discuss the point in question here; and fourthly, that the 
decision itself is pronounced in no very confident terms. ‘I think 
therefore on the whole the balance of authority is in favour of the 
view that this limitation, although a legal limitation, is void *,’ 

It must be admitted that there is no express decision that the 
rule against perpetuities is not applicable to legal contingent 
remainders, but there are two cases which can be cited in support 
of that proposition. In Cole vy. Sewel/* Lord St. Leonards uses 
language, which was completely adopted in the House of Lords* 
by Lord Cottenham and Lord Brougham: ‘As to the question of 
remoteness, at this time of day I was very much surprised to hear 


' 43 Ch. D. 253. ® 43 Ch. D. 254. 
> 4D. & War. 1. ‘2H. LC, 186, 





April, 1898.) Legal Remainders and Perpetuities. 





it pressed upon the Court, because it is now perfectly well settled 
that when a limitation is to take effect as a remainder remoteness 
is out of the question, for the given limitation is either a vested 
remainder, and then it matters not whether it ever vests in 
possession because the previous estate may subsist for centuries or 
for all time, or it is a contingent remainder, and then by the rule 
of law, unless the remainder may vest ¢o insfanti the preceding 
limitation determines, it can never take effect at all. ...If a limita- 
tion is to take effect as a springing, shifting or secondary use not 
depending on an estate tail, and if it be so limited that it may go 
beyond a life or lives in being and twenty-one years and a few 
months equal to gestation, then it is absolutely void; but if on the 
other hand it is a remainder, it must take effect if at all on the 
determination of the preceding estate. In the latter case the event 
may or may not happen before or at the instant the preceding 
estate is determined, and the limitation will fail or not according 
to that event. It may thus be prevented from taking effect, but it 
ean never lead to remoteness'.’ In this case Lord St. Leonards 
had present in his mind the distinction between remainders and 
executory estates and the rules of law which might cause their 
failure, and he expressly says that in the case of a remainder there 
is no question of remoteness, that is, the rule against perpetuities 
is not applicable. 

In Addiss v. Burney * a testator gave real and personal estate to 
trustees upon trust to pay the income to his wife for life, and after 
her death upon trust during the life of 7.1/. to pay the income of the 
personal estate to H. M. and to retain the income of the real estate 
for their own use, and after the death of H/. M. to convey and 
transfer the real and personal estate to the first son of W. who 
should attain the age of twenty-five years. At the date of the 
testator’s death W. had no son of the age of twenty-five years. 
In actual fact the testator died in 1830, the eldest son of W’. attained 
the age of twenty-five in 1836, the widow died in 1839, and //. M. 
died in 1877. Thereupon the question arose whether the gift in 
favour of the son of W., who had attained the age of twenty-five no 
less than forty years previously, was invalid. It was admitted on 
all sides that the gift of the personal estate was void as trans- 
gressing the rule against perpetuities, inasmuch as it was possible 
at the date of the testator’s death that no son of W. would attain 
the age of twenty-five within twenty-one years from the death of the 
survivor of the widow and H/. M/. The heir at law of the testator 
argued that the gift of the real estate was void under the same 
rule, on the ground that either the direction to convey to the son 
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of W. did not create a contingent remainder but was an executory 
devise, or if the gift was by way of remainder, it was an equitable 
contingent remainder, and that in either case the rule against 
perpetuities was applicable. Counsel for the son of W. admitted 
that the gift was an equitable contingent remainder, but argued 
that in this case equity followed the law, and that equitable as well 
as legal contingent remainders were not obnoxious to the rule 
against perpetuities. Malins V.-C. adopted this argument, but the 
Court of Appeal reversed his decision and adopted the view of the 
counsel for the testator’s heir at law on both points. The case is 
important from the eminence of the counsel, Mr. Joshua Williams 
and Mr. Davey, who argued it. The noteworthy fact for the present 
purpose is that throughout the discussion in Ad/iss v. Burney no one 
even suggested the view that legal-remainders were obnoxious to 
the rule against perpetuities. Mr. Davey, in his argument before 
Malins V.-C., expressly admitted that ‘if these were all legal 
limitations, they would be good'.’ In the Court of Appeal 
Jessel M.R. summarized Mr. Williams’ argument for the respondent 
as follows: ‘The ground on which it was endeavoured to support 
the gift was this: It was said that the gift to the son of W. was an 
equitable contingent remainder, and that according to the law of 
contingent remainders, the estate could not take effect at all unless 
it was vested at the death of the survivor of the widow and J/. J/, 
and that therefore it could not be void for remoteness as it must 
take effect at the expiration of lives in being or not at all. The 
argument proceeded on the footing that the same rules which 
govern devises of legal estates in freehold govern also devises of 
equitable estates, and the Vice-Chancellor gave effect to that 
argument *,” How did Sir George Jessel deal with this argument? 
If he had held the view that the rule against perpetuities was as 
applicable to legal remainders as to equitable remainders and to 
executory interests, he would have said so simply, and so destroyed 
the argument. Instead he showed that on this subject equity had 
not followed the law, that equitable remainders were liable to be 
defeated by the rule against perpetuities, and that in this respect 
they differed from legal remainders. Cotton L.J. agreed with 
Malins V.-C. ‘ that in the case of legal remainders there can be no 
question of remoteness, but agreed with the Master of the Rolls as 
to a different rule being applicable to equitable remainders’. 
Lush L.J. in the same case spoke of the ‘doctrine as to excepting 
contingent remainders from the rule as to remoteness ’ and expressed 
no disapproval. The latter Lord Justice’s judgment expresses 
clearly that legal remainders are subject to rules grounded on the 
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requirements of the feudal law, and that courts of equity have never 
interfered with these rules, but that when the courts of equity 
came to deal with equitable limitations, they did so according to 
their own principles and, disregarding the requirements of the 
feudal law, carried out the intentions of the testator or settlor by 
giving effect to the equitable limitations according to his intention. 
‘But then came in another doctrine, founded on principles of public 
policy, that an estate cannot be tied up longer than for a life or 
lives in being and for twenty-one years afterwards '.’ 

It is submitted that the case of Absiss v. Burney* is a direct 
authority that legal remainders are subject to one rule and equit- 
able remainders and executory interests to another rule, and that 
the rule against perpetuities is not applicable to legal remainders. 
Kay J. did refer to Atdiss v. Burney* incidentally in Re Frost, but the 
case was not pressed upon him by counsel. 

The question here discussed is of more than academic importance. 
There is no doubt that the rule against perpetuities works with 
seeming harshness and injustice, owing to the further rule which 
has been grafted on the original rule, that any limitation which 
may possibly offend against the principal rule is void ad initio, 
although in the result the estate may come into being long before 
the time limited by the rule. Thus in a devise to trustees in fee 
in trust for 4., an unmarried person, for life and after his death in 
trust for his children who attain twenty-two years of age, the gift 
to the children is void even though 4. may marry and all his 
children attain the age of twenty-two long before his death. This 
is so, because it is possible that 4. may marry and die leaving one 
child six months old. In that case the child could not attain 
twenty-two years of age within a life in being and twenty-one 
years afterwards. In Ad/diss v. Buracy*® it must have been difficult 
for the solicitor of the son of W., who was seventy-six when the 
surviving tenant for life died, to explain to him that he could not 
have the property intended for him because at the testator’s death 
it was possible that no son of W. would attain the age of twenty- 
five within twenty-one years after the death of the surviving 
tenant for life, i.e. within sixty-two years after he himself attained 
the required age. Lawyers are well acquainted with this peculiar 
rule which takes no account of the actual facts, but, at the moment 
when the instrument containing the limitations comes into opera- 

on, surveys the future, and if then it is possible that any 
limitation may exceed the arbitrary limit fixed by the rule, the 
limitation is void ad initio, and is not made valid by the fact that 
in the events that happen the limitation takes effect within the 
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permitted limit of time. It is surely a strange rule which in the case 
of an ante-nuptial marriage settlement invalidates all the clauses 
providing benefits for the children of the intended marriage if their 
enjoyment of the property is postponed until they attain the age 
of twenty-two, on the ground that such postponement tends to 
a perpetuity, and yet allows a man to ‘tie up his property’ during 
the lives of all the descendants of Her Majesty now living and the 
twenty-one years after the death of the survivor of them. Such 
a limitation as the last might prevent the alienation of the property 
for at least 100 years. 

If a settlor desires to limit his real estate by way of legal re- 
mainders, he knows that there are certain definite rules to which he 
must conform, and he knows also that if he creates a legal con- 
tingent remainder that contingent remainder will fail if it does not 
become vested during the continuance of or at the moment of the 
determination of the particular estate. He knows also that he 
cannot limit the devolution of the estate beyond one unborn 
generation. He can give an estate tail by way of remainder to an 
unborn person, but he cannot prevent the barring of the estate 
tail by that unborn person after he has attained his age. 

That being so it is submitted that there is no necessity for the 
application of the rule against perpetuities to legal remainders. 
The latter have their own rules, which are quite sufficient to cir- 
eumscribe them within due limits of time. Indeed Mr. Joshua 
Williams ' has said that the rules governing contingent remainders 
are stricter than the rule against perpetuities. The only effect of 
applying the rule against perpetuities to legal remainders will be 
that in the case of the latter, as in the case of other limitations, 
gifts will fail and intended beneficiaries will be disappointed, 
because at the date of the gift the limitations in their favour might 
possibly not take effect within an arbitrary limit of time, though in 
the events which happen they do not transgress the rule. 

Ernest C. C. Frrru. 


' Real Property, fifteenth ed., p. 324. 


Sow judgment in Re Fros/, as pointed out by our learned con- 
tributor, contains two distinct novelties, one of them being contrary 
to a judicial opinion of Lord St. Leonards. It is certain that 
neither of them has been generally accepted by conveyancers. See 
Mr. Challis’s observations in his ‘Law of Real Property, second 
edition, pp. 107, 183-186. The historical argument against extending 
the rule against perpetuities to legal remainders appears to 
Mr. Challis to be conclusive.—F. P.] 








THE SHIPOWNER’S LIEN FOR FREIGHT. 


\ HEN goods are shipped under several bills of lading, by 

which they are expressed to be deliverable unto order or 
assigns, he or they paying freight for the same ‘and all other con- 
ditions as per charterparty,’ and the charterparty gives the ship- 
owner, in terms, an absolute lien on the cargo for all freight, dead 
freight and demurrage, to what extent is an indorsee of one only of 
the bills of lading liable in respect of this Jien for freight? Is he 
entitled to have delivery of his goods on payment of the bill of 
lading freight for those goods alone? Or must he, if required by 
the shipowner, first discharge the latter's lien for the charterparty 
freight of the whole cargo? These are questions which must con- 
stantly arise, and on which there seems to be no express decision. 
The shipowner, on the one hand, claims the right to have his lien 
for the whole freight satisfied by a consignee of part only of the 
cargo, whilst the latter asserts his right to have delivery of his 
goods on payment of freight for those goods only. In Fry v. 
Chartered Mercantile Bank of India, London and China (1866), L. R. 
1 C. P. 689, a charterparty contained the following clause: ‘ The 
ship to have a lien on cargo for freight, £3 18s. per ton of fifty 
cubic feet, measured in Shanghai, to be paid to the captain or his 
agents on right delivery at port of discharge . . . the freight to be 
paid on unloading and right delivery of the cargo.’ The charterers 
shipped part of the cargo themselves under a bill of lading contain- 
ing the following clause: ‘Freight for the said —— payable in 
Liverpool as per charterparty.’ The charterers having indorsed 
this bill of lading to the holder of it for valuable consideration, it 
was held that as against him the shipowner had a lien only for the 
freight due for the goods included in the bill of lading, and not 
a lien for the whole chartered freight. The rafio decidendi was that 
the true construction of the clause in the bill of lading was, that it 
referred to the charterparty for the purpose of determining what 
the rate of freight was; and that if it was wished to include more 
of the terms of the charterparty, words ought to be introduced into 
the bill of lading which would show that intention more plainly. 
The question is how much more of the terms of the charterparty is 
introduced by the additional words—‘and all other conditions.’ 
Undoubtedly these words, according to decided cases, introduce 
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into the bill of lading a charterparty lien, in the ordinary form, for 
dead freight and demurrage, unless to do so would be inconsistent 
with the terms of the bill of lading; but do they introduce a 
charterparty lien for freight so as to make the indorsee of such 
a bill of lading—whether for part only of the cargo, or for the 
whole of it—liable to the shipowner for the whole charterparty 
freight ? 

Mr. Carver in his valuable work on Carriage by Sea, dealing 
generally with the question, says (second edit., § 669): ‘ If, however, 
the bill of lading incorporates the terms of the charterparty, as by 
using such comprehensive words as “ paying freight for the same 
goods and all other conditions as per charterparty,” the owner's 
lien on the goods for the charter freight is preserved.’ This no 
doubt would be true if the shipper was the charterer and the 
relationship of principal and agent existed between him and 
the consignee, or if the whole cargo was shipped under one bill of 
lading at the charterparty rate of freight. But the case seems quite 
different where there is no such relationship and where there are 
several bills of lading, or a different rate of freight to that in the 
charterparty ; because there the provision in the bill of lading 
enabling delivery of the goods comprised in it to be had on pay- 
ment of the freight for those goods is inconsistent with a further 
stipulation, that such delivery may be withheld until freight for 
other goods is also paid. No analogy can be derived from those 
cases in which it has been held that under similar circumstances 
the shipowner can enforce his lien in respect of dead freight or 
demurrage against the holder of one of several bills of lading, 
because in such cases the sum claimed is not in respect of the 
goods. It is an extra charge which has to be paid whether 
delivery is taken of the goods or not; and therefore to enforce the 
lien for it, either in part or altogether, against a consignee of a 
portion only of the cargo is not inconsistent with the term that he 
is to pay freight only for his own goods. But if the lien for freight 
is enforced against him, he is made pay for other people’s goods as 
well as for his own, which is utterly inconsistent with the contract 
contained in the bill of lading, viz. that he is to have his goods on 
payment of the agreed freight for those goods. A lien at common 
law, which is that given by the charterparty, unlike a maritime 
lien, is lost if the possession of the goods over which it exists is 
voluntarily parted with; so that the goods cannot be delivered 
to the consignee without abandoning the lien: from which it 
necessarily follows that the two conditions, viz. for delivery of the 
goods at the contract rate of freight under the bill of lading, and 
for the shipowner’s lien for other and different freight, cannot 
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possibly exist together. The reported case most in point is, perhaps, 
Garduer v. Trechmann (1884), 15 Q. B.D. 154. There, certain goods 
were shipped on board the defendants’ ship under a bill of lading 
by which they were made deliverable at the port of discharge 
to the plaintiffs, the consignees, the freight to be payable on 
delivery at the rate of 22s. 6d. per ton, and all other expenses were 
to be borne by the receivers, ‘and other conditions as per charter- 
party.’ The charterparty, which provided for payment of freight at 
the rate of £1 11s. 3¢. per ton, contained a clause yiving the ship- 
owner ‘an absolute lien on the cargo for freight, dead freight, 
demurrage, lighterage at port of discharge and average.’ There was 
a further clause under which the captain was to sign bills of lading 
at any rate of freight, ‘but should the total freight as per bills of 
lading be under the amount estimated to be earned by this charter, 
the captain to demand payment of any difference in advance.’ 
When the ship arrived at the port of discharge, the shipowner 
claimed payment of the freight specified in the charterparty, and 
the plaintiffs, in order to obtain delivery of the cargo, a portion of 
which had been detained by the defendants under sections 193 
and 194 of the Mersey Docks Acts Consolidation Act, 1858. were 
compelled to pay the difference between the freight specified in the 
bill of lading and the charterparty freight. They then brought 
their action to recover the amount so paid, and it was held by the 
Court of Appeal that they were entitled to recover it on two 
grounds, viz. (1) that the charterparty gave the shipowner no right 
of lien for the excess freight, but only a right to payment in 
advance before the ship sailed, and (2) ‘at if the charterparty did 
give him a lien for the excess freight, it was inconsistent with the terms 
of the bill of lading and therefore not incorporated into the bill of lading. 
Brett M.R. said: ‘There have been many controversial cases as 
to the meaning of the words “ other conditions as per charterparty”’; 
but they all come to this, that that reference in the bill of lading to 
the charterparty only incorporates into the bill of lading those 
stipulations in the charterparty which are applicable to the con- 
tract contained in the bill of lading. No stipulations contained in 
the charterparty can be brought into the bill of lading if they 
would control or alter the specific stipulations in the bill of lading, 
for these cannot be altered by a general reference to the terms of 
the charterparty. Here there is a stipulation in the bill of lading 
that the goods, so far as the freight is concerned, shall be delivered 
upon payment of the amount of freight therein specified. This 
amount is fixed without reference to any other amount of freight. 
The effect of the general reference to the charterparty is to bring 
into the bill of lading all those stipulations in the charterparty 
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which are not specifically dealt with in the bill of lading, as, for 
instance, a lien for demurrage ; but it does not allow any alteration 
of the specific stipulation as to delivery, or a lien to be brought in 
as to the freight payable under the charterparty.’ And Lindley LJ. 
said: ‘The bill of lading is a contract for the conveyance of the 
goods mentioned in it, and the holders are entitled to delivery of 
the goods therein mentioned at the specified rate. The course 
taken by the defendant cannot throw upon the holders the obliga- 
tion to pay freight for the whole of the cargo when only a portion 
was delivered. It was contended that the holders of the bill of 
lading must under the clause at the end of the bill of lading pay 
the whole of the freight reserved by the charterparty. In my 
opinion the two clauses as to the payment of freight are wholly 
inconsistent and cannot stand together . . . The bill of lading only 
incorporates conditions in the charterparty which are consistent 
with the contract contained in the bill of lading.’ This case there- 
fore shows that a lien given by the charterparty for freight different 
from and in excess of the bill of lading freight is not incorporated 
into the bill of lading by the general words ‘other conditions as 
per charterparty,’ because it is inconsistent with the terms of the 
bill of lading as to freight. And none of the cases, when properly 
examined, support the proposition that the lien can be enforced 
against the holder of one of several bills of lading under the general 
words. Thus Wegner v. Smith (1854), 15 C.B. 285, was an action 
for demurrage, and was brought against the indorsee of a bill of 
lading for the whole cargo, which was deliverable thereunder 
‘against payment of the agreed freight and other conditions as per 
charterparty.’ The jury having found for the plaintiff, the Court 
refused to disturb the verdict on the grounds that notwithstanding 
the defendant's having always repudiated his liability to pay 
demurrage, the fact of his receiving the cargo under a bill of lading 
which comprised the whole cargo, afforded evidence of a contract 
by him to pay the claim, and upon the construction of the bill of 
lading it incorporated the provision of the charterparty under 
which demurrage was payable. This case is no authority, however, 
for the proposition that a lien for freight might be enforced under 
similar circumstances, because of the distinction already pointed 
out between demurrage, which is a daily sum payable during the 
detention of the ship beyond the specified time for loading or un- 
loading, and freight, which is paid in respect of the goods. Wegner 
v. Smith was expressly approved of in Smith v. Sieveking (1855), 4 El. 
& B. 945, 5 El. & B. 589, in which the Court, in referring to the 
language of the bill of lading, says: ‘This plainly indicated to the 
consignee that before he was entitled to the delivery of the goods 
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he was bound to make a payment beyond the freight; and there 
was a reference to the charterparty for some condition to be 
performed beyond the payment of freight.’ That condition was 
payment of demurrage, and the bill of lading was construed as if it 
had expressly made the payment of demurrage a condition on the 
performance of which the goods were deliverable. (Gray v. Carr 
(1871), L. R. 6 Q. B. 522, was also a claim for demurrage as well 
as for dead freight, and damages for detention beyond the number 
of days allowed on demurrage. The charterparty in terms gave the 
owners an absolute lien on the cargo for all freight, dead freight, 
demurrage and average. It also contained a cesser clause in the 
event of the cargo being of sufficient value to cover the freight and 
charges on arrival at port of discharge. The ship was detained at 
the port of loading during the ten days allowed on demurrage and 
for eighteen days after. She ultimately sailed without a full cargo 
loaded, the master having first signed, under protest, bills of lading 
for the cargo shipped, by which it was deliverable as per charter- 
party unto order or assigns, ‘he or they paying freight and all other 
conditions, or demurrage (if any should be incurred), for the said 
goods as per the aforesaid charterparty.’ The claim for demurrage 
proper was allowed, but the other claims were rejected on the 
ground that the charterparty gave a lien for demurrage proper but 
not for detention beyond the demurrage days, nor for short loading 
which was not, properly speaking, within the definition of ‘ dead 
freight.’ Porteus v. Watney (1878), 3 Q. B. D. 223, 534, decides that 
under bills of lading incorporating the terms of the charterparty, 
which gives the shipowner a lien on the cargo for all freight, dead 
freight, and demurrage, the holder of one of the bills of lading, 
who by reason of the delay of the other consignees, and without 
any fault on his part, is unable to take away his portion of the 
eargo before demurrage has been incurred, is nevertheless liable to 
the shipowner for the whole demurrage. Thesiger LJ. says: 
‘There is in reality no practicable middle course between the right 
of the shipowner to treat each consignee as liable ia so/ido for the 
demurrage secured by the charterparty, and the right of the bill of 
lading holder to have his goods entirely freed from the condition 
as to demurrage contained in the charterparty. Brett L.J. thought 
that each bill of lading holder would be liable for the whole, and 
that the shipowner might recover it separately against them all: 
but Thesiger L.J. did not think it clear that when the condition of 
the charterparty had been performed by payment of the whole 
demurrage by one of the consignees, that fact would not constitute 
a defence in equity to a similar claim against any of the other 
consignees. But the fact that each consignee might, in law, be 
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liable for the whole demurrage seems to point to the broad distine- 
tion between demurrage and freight as regards the enforcement of 
the lien, because it can scarcely be suggested that the whole freight 
could under any circumstances be recovered twice over in the 
event of there being two bills of lading. 

In Gullischen v. Stewart (1884), 11 Q. B.D. 186,13 Q. B.D. 317, 
the question was whether a cesser clause in the charterparty was 
inconsistent with the terms of the bill of lading. The charterparty, 
which was made between the plaintiff and the defendants, as 
charterers for account of another party, stipulated for the payment 
of freight and demurrage, and also for the cesser of the defendants’ 
liability as charterers ‘as soon as the cargo is on board, the vessel 
holding a lien upon the cargo for freight and demurrage.’ Goods 
were shipped by the charterers at.the port of loading in two lots, 
and two bills of lading were given by which the goods were made 
deliverable at the port of discharge to the defendants or their 
assigns, ‘they paying freight and all other conditions as per 
charterparty. The plaintiff brought his action for demurrage 
against the defendants as consignees of the goods for delay at the 
port of discharge, and the claim was allowed. Bowen LJ. says: 
‘The contract to be construed is the contract contained in the bill of 
lading. That document provides that the goods are to be delivered 
at the port of discharge to the defendants or their assigns, “they 
paying freight and all other conditions as per charterparty.”’ That 
seems to me to incorporate to some extent the conditions in the 
charterparty ; but it only incorporates into the bill of lading those 
conditions which do not destroy the bill of lading. Thus it incor- 
porates the clause as to payment of freight and demurrage ; but it 
does not incorporate the cesser clause, for that would make the 
whole of the contract contained in the bill of lading useless.’ In 
that case the only rate of freight was that mentioned in the charter- 
party, and accordingly there could be nothing inconsistent in 
introducing into the bill of lading the charterparty lien: but apply- 
ing the language of Bowen L.J.’s judgment to the question in dis- 
cussion, is it not plain, that if the bill of lading for a portion only 
of the cargo stipulates for delivery of that portion to the consignee 
on payment of freight for it, it would destroy the bill of lading to 
introduce into it a condition that the consignee must pay freight 
on the whole cargo under the charterparty lien of the shipowner? 
The two clauses cannot stand together. It is as much as to say, 
‘he shall have the goods on payment of £10 freight, but they may 
be withheld from him unless he pays £20 freight.’ But there is no 
conflict of terms in saying ‘he shall have the goods on payment of 
£10 freight, but he must also first pay demurrage if any be incurred,’ 
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since both these provisions can perfectly well stand together. 
Serraino Vv. Campbell (’91, 1 Q. B. 283) decides that the phrase ‘and 
all other conditions as per charterparty ’ did not introduce into the 
bill of lading in that case an excepted peril which was mentioned in 
the charterparty in addition to others therein enumerated, but was 
not mentioned in the bill of lading in which all the others were set 
out. The case is a strong one for the proposition that no provision 
inconsistent with the bill of lading can be introduced by genetal 
words of reference to the charterparty, but otherwise has no bearing 
on this subject. Unless any of these cases can be said to favour the 
notion that the consignee of a part only of the cargo can be made pay 
for the whole under the lien given by the charterparty, there is no 
English case which does ; and, so far from favouring that view, the 
cases referred to seem on the whole to tend strongly the other way. 
Very recently another case (Diederichsen v. Farquharson Brothers § Co., 
’g8, 1 Q. B. 150) has come before the Court of Appeal, in which 
the question was whether a general reference to the charterparty 
incorporated in the bill of lading a term of the charterparty that 
certain goods were to be at merchants’ risk. It arose in an action 
by the shipowner against the indorsees of the bills of lading for 
freight. By the charterparty it was stipulated that the ship was to 
load a full and complete cargo of battens, including a deck cargo 
‘at merchants’ risk,’ for delivery in London. The timber carried 
on deck was shipped under bills of lading, which stated that the 
goods were shipped in good order and well-conditioned and were to 
be delivered in like good order and condition, ‘ freight and all other 
conditions as per charterparty.’ The defendants, who were also 
the indorsees of the bills of lading for the cargo carried under deck, 
counter-claimed in the action for damage to the goods carried on 
deck: and a verdict having been found for the defendants on the 
counter-claim awarding them £10 damages, the question of law 
arose whether the term of the charterparty that the goods were ‘ at 
merchants’ risk’ was incorporated in the bills of lading, in which 
case the defendants would be precluded from recovering on the 
counter-claim. Two questions were raised in the argument, viz. 
(1) whether the words, ‘freight and all other conditions as per 
charterparty * introduced into the bill of lading contract only such 
conditions of the charterparty as were to be performed by the 
receiver of the goods, and (2) whether the condition that the goods 
were to be ‘at merchants’ risk’ ought to be excluded from the 
bill of lading contract on the ground of repugnancy. Smith L.J. 
held that the phrase ‘freight and all other conditions as per 
charterparty’ was to be interpreted in the same way as ‘paying 
freight and all other conditions as per charterparty'; and that 
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the authorities fully established the proposition, that such words 
only incorporated into the bill of lading conditions which were to 
be performed by the receiver of the goods. He accordingly upheld 
the verdict upon that ground, and expressed no opinion upon 
the second point raised. Collins L.J. coneurred with Smith L.J. 
But Rigby L.J. dissented. In his view the words ‘freight and all 
other conditions as per charterparty’ ought to receive their literal 
construction, which was wider than if preceded by the word 
‘paying. He was further of opinion that there had been no 
general rule of construction laid down by previous decisions with 
reference to the words ‘all other conditions’ independently of the 
introductory words ‘ paying freight,’ and that they could not be cut 
down to mean only conditions to be performed by the holder of the 
bill of lading ; that the words ‘all other conditions as per charter- 
party,’ when not controlled by the context, were sufficient to intro- 
duce all the terms of the charterparty not repugnant to the contract 
contained in the bill of lading; and that the term relating to the 
carriage of a deck cargo at merchants’ risk had direct reference to 
the carriage of the goods, and was not repugnant to the bill of lading, 
which was itself a contract of carriage. The cases upon which 
Smith LJ. mainly relied as supporting his proposition, that a 
general reference to the charterparty only incorporates conditions 
to be performed by the receiver of the goods, were Jtussed/ v. Niemann 
(1864) (17 C. B. N.S. 163), Taylor v. Perrin, an unreported decision 
of the House of Lords cited in Serraino v. Campbell (’g1, 1 Q. B. at 
p- 295), and Manchester Trust v. Furness ('95, 2 Q.B. 282, 539). 
In Russell v. Niemann the question was, there being certain excepted 
perils in the bill of lading, and a larger class mentioned in the 
charterparty, whether general words of reference to the charter- 
party, viz. ‘paying freight for the said goods and all other condi- 
tions as per charterparty,’ incorporated into the bill of lading 
contract the larger exception contained in the charterparty. The 
Court held it did not, and Willes J. in the course of the judgment 
said: ‘That depends upon whether the words “and other condi- 
tions as per charterparty ” include all the stipulations and conditions 
contained in that instrument, or whether they are not limited to 
conditions ejusdem generis with that previously mentioned, viz. pay- 
ment of freight—conditions to be performed by the receivers of the 
goods. It is a mere question of language and construction ; and we 
think it enough to say that the latter is the construction which we 
put upon these words.’ No doubt Willes J. was in the habit of 
expressing his judgments with very great accuracy of language ; 
but nevertheless this case cannot, any more than others, be divorced 
from its particular facts. The excepted perils in the bill of lading 
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were ‘the act of God, the king's enemies, fire, and all and every 
other dangers and accidents of the seas, rivers, and navigation, of 
what nature and kind soever. Those in the charterparty were 
‘the act of God, enemies, fire, restraint of princes, and all and every 
dangers and accidents of the seas, rivers and navigation of whatever 
nature or kind soever during the said voyage.’ The question was 
whether the exception of ‘restraint of princes’ was to be included in 
the bill of lading contract. Each contract contained an apparently 
complete enumeration of the perils intended to be excepted; and, 
therefore, to enlarge one set of exceptions from the other by the 
mere operation of general words would certainly seem, primd facie, 
contrary to the intention of the parties as expressed in the bill 
of lading contract. Faxpressio unius ext exclusio alterius: and, as 
Willes J. says, it is a mere question of language and construction. 
The language of Willes J. undoubtedly is wide enough to cover 
a case in which no perils are in specific terms excepted by the bill 
of lading. But that was not the case before him ; and it is not one 
likely to be met with. Smith L.J. quotes a passage from the 
opinion of Lord Blackburn in 7ay/or v. Perrin, in which he appears 
to have said that ‘/tusse// v. Niemann perfectly correctly decided that 
the reference to the charterparty is meant to bring in those condi- 
tions which would apply to the person who has taken the bill of 
lading, and is taking delivery of the cargo, such as payment of 
demurrage, the payment of freight, the manner of paying, and so 
on, but is by no means to be taken to incorporate all the con- 
ditions of the charterparty.’ Taylor v. Perrin is unreported, and we 
are left in ignorance of what the facts of the case were and what 
the actual decision was. It appears, however, from an observation 
of Kay LJ. in Serraino v. Camplell (91, 1 Q.B. at p. 298) that 
the above dictum of Lord Blackburn was obiter. But, be that as it 
may, the language of Lord Blackburn differs materially from that of 
Willes J., and whilst approving the decision in Russell v. Niemann 
he, perhaps intentionally, varies the language in which the ground 
of the decision was expressed. Willes J. said the effect of the 
general words was to limit the conditions thereby incorporated to 
such as were ‘ejusdem generis with that previously mentioned, viz. 
payment of freight—conditions to be performed by the receiver of 
the goods.’ But Lord Blackburn says the reference to the charter- 
party is meant to bring in those conditions which would apply to the 
person who has taken the bill of lading and is taking delivery of the 
eargo, such as, &c. The distinction cannot perhaps be better 
exemplified than by applying the language used to the ‘ merchants’ 
risk’ clause. That stipulation relates neither to something ¢jusdem 
generis with payment of freight, nor is it one to be performed by 
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the receiver of the goods unless in the sense that taking delivery of 
damaged goods is performance ; but it is one which may very well 
apply to the person who has taken the bill of lading and is taking 
delivery of the cargo, so as to preclude him from raising any objec- 
tion to the state of the goods. The third case cited by Smith LJ. 
(Manchester Trust v. Furness, ’95, 2 Q. B. 282, 539) was an action 
by the holders of the bills of lading against the shipowners for loss 
occasioned by the goods being misdelivered. Bills of lading in the 
ordinary form had been signed by the captain for the goods, which 
were to be delivered to the holders, ‘they paying freight and all 
other conditions as per charterparty. The charterparty contained 
a proviso that the captain and crew, although appointed and paid 
by the owners, should be the servants of the charterers, and that in 
signing bills of lading the captain should only do so as the agents 
of the charterers, and that the charterers would indemnify the 
owners against all liabilities arising from the captain signing the 
bills of lading. The captain signed bills of lading in the ordinary 
form for goods which were to be delivered to the holders of the bills 
of lading, they ‘ paying freight and other conditions as per charter- 
party. The goods were misdelivered, and an action was brought 
by the holders of the bills of lading against the shipowners for the 
loss. It was held (1) that the special clause in the charterparty 
with reference to the captain and crew being the servants of the 
charterers was binding only between the owners and the charterers, 
and did not affect the liability of the owners to the holders of the 
bills of lading, who were entitled to consider the captain as the 
agent of the owners; and (2) that the reference to the charterparty 
in the bills of lading did not give the holders constructive notice of 
the contents of the charterparty, the equitable doctrine of construc- 
tive notice not being applicable to mercantile transactions. In the 
Court of Appeal Lindley L.J. says: ‘I cannot regard all these 
clauses taken together without coming to the conclusion that the 
master was, and continued to be in fact, the servant of the owner, 
subject to a stipulation that, as between the owner and the char- 
terers, the charterers should treat him as their servant and indemnify 
the owner from the consequences of what the captain might do as 
regards signing bills of lading and so on. Now if this is the true view 
it settles the question. He then proceeds to discuss the other ques- 
tion raised in the argument, viz. whether the equitable doctrine of 
constructive notice can be imported into a case of that sort, so as to 
affect the holder of the bills of lading with notice of all the contents 
of the charterparty; and in the course of his discussion of that 
subject he, no doubt, does say—‘The effect of that reference — 
(i. e. the reference in the bill of lading to the charterparty)—has been 
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considered more than once: it has been considered in Serraino v. 
Campbell (91, 1 Q. B. 283), and also in Fry v. Chartered Mercantile 
Bank of India (LR. 1 C. P. 689), and the effect of the reference is to 
incorporate so much of the charterparty as relates to the payment 
of freight and other conditions to be performed on the delivery of 
the cargo. But there is no authority whatever for incorporating 
more than that. What is wanted in this case is to say that by 
reason of the reference to the charterparty the holder of the bill of 
lading and the person who takes it in the ordinary course of busi- 
ness are to be treated as having notice of all the contents of the 
charterparty.” But having already decided that the master was, 
in fact, the servant of the owner and not of the charterer, these 
observations are really obiter. Further, however, notice of the 
charterparty in this instance could only affect the question whether 
the owners or the charterers were the proper persons to be sued, 
It could not affect either the right of the holder of the bill of lading 
to have his goods, or his liability in respect of the goods, or of the 
ship. On the whole the view of Rigby L.J. seems the more correct, 
viz. that the words ‘ all other conditions as per charterparty,’ when 
not controlled by the context, are sufficient to introduce all the 
terms of the charterparty not repugnant to the contract contained 


in the bill of lading. 
G. D. Kroau. 





JUDICIAL SENTENCES, AND THE HABITUAL CRIMINAL. 


GOOD deal has been said and written lately on the inequality 
of judicial sentences. The different length of sentence given 
by different judges for similar crimes is no doubt striking. While 
some are thought to offend by too great severity, one Recorder, 
Mr. Hopwood of Liverpool, has had to bear repeated attacks, both 
by his Town Council and private. individuals, on account of the 
extreme leniency of his sentences. Mr. Hopwood defends his 
practice of the doctrine ‘the shorter the sentence the greater the 
effect,’ by an appeal to the result. If that result bears him out he 
will have gone a long way towards proving the soundness of his 
position. He says crime in Liverpool has decreased, and the 
number of cases in his calendar is fewer than it used to be, before 
his new system was adopted. His second proposition we believe is 
proved, it is his first which is disputed. His opponents say that 
crime in Liverpool has increased, and if the calendar of cases for 
trial at the Sessions Court is smaller than it used to be, it is 
because the magistrates will not send prisoners for trial to his 
Borough Sessions, on account of the inadequacy of the sentences 
they get there; but either deal with them in a summary way, 
giving them, as they have power to do, longer sentences than they 
would probably get from the Recorder after a trial by jury, or 
they commit them for trial to the Assizes, where the judge, they 
know, will award longer and more adequate punishment. Until 
the question as to the decrease or increase of crime, and its cause, 
is settled, we are unable to decide whether or no the Recorder's 
position, as to the result of his new plan, has been made good.- 
But we can say that to sentence a thief, or a brutally violent robber, 
to a few weeks’, or days’, imprisonment, because he has been so 
often convicted before, and has already received so many years’ 
penal servitude, for similar offences, and has therefore, in Mr. 
Hopwood’s opinion, expiated not only his sins of the past, but 
many other sins to come, is a doctrine so new, and so at variance 
with the generally received opinion and the usual practice of 
judges, that the onus of proving its wisdom and its success is 
clearly on him who propounds it. 
If however the general opinion is that from a tender heart the 
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Recorder of Liverpool is too gentle in his punishments, most people 
agree that some of our judges are sometimes too severe, and that 
what is wanted is an act of uniformity amongst them. No doubt 
as long as human nature is what it is, judges, who are human, will 
have their idiosyncrasies, or what is vulgarly called ‘a down upon’ 
certain kinds of crime, and a tenderness for others. The late 
Mr. Justice Shee once sentenced a respectable coal merchant at 
Reading to five years’ penal servitude for what was, obviously, only 
an offence against morality ; a learned judge still on the Bench, 
not long ago, for a newly created criminal offence, sentenced a man, 
who had always borne a good character, to twenty years’ penal 
servitude, because he had injured a girl's ‘body and soul.’ There 
was little, if any, evidence that he had done the former, none what- 
ever to prove the latter. In both these cases the executive had to 
interfere. If either persons had been tried before other judges they 
would, probably, have been acquitted on the summing up of the 
evidence, or, if convicted, have been sent to prison for a short time. 
The advantage of uniformity of sentences was strikingly shown in 
the case of Post Office officials convicted of dishonesty in the 
discharge of their duties. The judges at one time, we believe at 
the instance of the Post Office authorities, agreed to give a like 
sentence of five years’ penal servitude in all cases, unless there were 
very special circumstances in any special case. Post Office servants 
soon knew what they would get if discovered in violating their 
charge, and such crimes diminished. Unfortunately independence 
of action is now thought better by the judges; shorter and varying 
sentences are given, with the result which most practical people 
would expect. So at another time, when garrotting became 
seriously prevalent, the judges agreed to punish this dangerous 
crime by corporal punishment, and it soon disappeared. 

Whatever solution may be found for the problem of the habitual 
criminal, there is a general agreement in the case of first offenders. 
As a rule a judge can hardly be too gentle with such a one, and 
as a rule they are gentle. This of course applies only to ordinary 
offenders for the first time against honesty. The man who commits 
bigamy, or rape, for the first time, is almost as bad as he who has 
done either of these things before. But the youth who has suddenly 
yielded to temptation, the clerk with a sick wife at home, who 
takes what is not his, meaning to replace it at some other time, 
may sometimes be let go with a caution, and no harm be done. 
The French have lately adopted a wise law in such cases. Where 
& prisoner is convicted and sentenced for a joint offence, under this 
law the judge may order the sentence to stay suspended, as it were, 
over the head of the offender, not to be actually enforced. To meet 
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the same cases our judges have often followed a good custom they 
themselves invented. Sentence is not passed at all, but the 
prisoner is bound over to come up for judgment when called upon to 
do so. This is explained to the prisoner to mean that if he behaves 
well in the future he will hear no more about it, while he may, if 
he offends again, be brought up and sentenced without further 
trial. And a statute was passed some ten years ago under which, 
in certain cases, a Court of summary jurisdiction, as well as other 
Courts, may take this course where a prisoner is convicted for the 
first time. It is difficult to see why this most useful law has been 
limited to charges of crime which caxxot be punished with penal 
servitude. Many of the cases which would be most suitably met by 
its provision are punishable by penal servitude, although a judge 
would only inflict such a sentence when attended by very bad 
circumstances; and yet they are thrown outside the merciful 
provisions of the Act because of the possibility of such a sentence 
being given. 

But there is another and a deeper question, which must often have 
perplexed those whose business has to do with the hardened criminal. 
There are herds of human beings in our great cities who are known 
to live on the plunder of the ordinary citizen, and who will do no 
other work if they can help it. They are of the sort who prefer 
the adventurous, exciting life of crime, with its short-lived, 
entrancing pleasures when they have done a successful job, to the 
humdrum existence of ordinary people. They are prepared to serve 
their sentences cheerfully if caught and convicted. They know 
these sentences generally increase in progressive ratio; they don't 
care. They have often done time before, and it isn’t so very bad. 
They know how to get into hospital, and to get round the parson. 
At the worst it isa dull healthy life, without care if without liberty, 
or any sensual enjoyment, for a time. But then what joy when 
it is over and they get out—the supper with their pals and the 
fresh keen sense of liberty. Every pleasant thing is so much more 
pleasant when it has been lost for a time. Then the new plans for 
a fresh job, which will give them enough for a regular series of 
sprees. So they go on. The police know them perfectly well and 
where they live. When a big robbery has been committed, an 
important burglary done, the detective knows pretty well who has 
done it. He can tell you sometimes, and he nearly always could if 
it was worth his while, what big jobs are going to be done. But that 
is not his proper business. He is a detective of crime committed, 
not a spy to give information beforehand. Our law in like way is 
constituted to punish after the event, not to prevent. It is the 
reverse of what it ought to be. Nominally the criminal law exists 
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to prevent crime. Actually it stands with its hands metaphorically 
in its pocket waiting till the crime is done, and then it sometimes 
catches, and sometimes punishes, the offender ; and punishes him in 
such a way that the chance of his repeating his offence is made 
greater rather than less. Suppose a witness was to prove in Court 
that suspecting a criminally immoral act was going to be done he 
had watched its committal, instead of stopping it, and had then 
apprehended the perpetrator. What would a judge say to such 
a witness? This is what our criminal law does every day. 

We say that the end of all criminal judicature is nominally, and 
ought to be really, the prevention of crime, and nothing else. It 
ought to exist to protect the subject against the dishonest and the 
violent. Punishment is not revenge on crimes committed, it is not 
even a warning to others, save as a means to an end; the end is 
prevention. A long term of penal servitude is given to punish the 
convict for having attacked and robbed; it is well known tiat as 
soon as he is out he will rob again, as it was well known that he 
would rob before, and as he has done all his life. So he is kept for 
a time, after his offence, under lock and key, for the protection of 
the public ; but why wait till he has committed his premeditated 
crime? We know well who are going to commit crimes. We know 
where they live. We know they live by no other means. We know 
pretty well when and where they will carry out their schemes. We 
might easily know this, in many cases, exactly. Yet we do nothing. 
We could prevent, and we don’t. We lie by, we stay the hand of 
justice, till the foreseen crime is done ; then, if we can catch, and if 
we can convict, we punish the offender, for an offence we might 
have prevented. And we call this the prevention of crime. 

The bold and obvious remedy for this silly condition of affairs need 
notalarm us. It is simply to prevent the professional criminal from 
carrying on his profession. One step towards this was taken, and 
the soundness of the principle we advocate was acknowledged, 
when the law was passed making it a criminal offence to be 
found armed with intent to commit a felony. Let this principle 
be applied to all cases. ‘There is no more danger of innocent 
persons being convicted by mistake on a charge of having a criminal 
intent than there is on a charge of criminal action. A jury would 
rightly require stronger proof of the former than of the latter. 
A jury would not convict a suspected person of being about to 
commit a robbery, as soon as he got the chance, without such 
evidence as would leave no reasonable doubt, on a reasonable 
person’s mind, that the accused was going to act in a criminal 
way. Such evidence, in most cases where it would be wise to put 
the proposed law in motion, would be overwhelming. Convicted 
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on such a charge the convict need not be treated too harshly. 
A difference might be made between him and an ordinary convict. 
He should be looked upon as a sort of criminal lunatic, one whose 
mind had got a twist, but which might be cured. While keeping 
him away from any opportunity of indulging his criminal propen- 
sities he ought to have a chance. Put him on an agricultural 
settlement with others of like kind, strictly guarded, but not un- 
duly interfered with. Give him a plot of land, with tools, seeds, &c., 
and a habitation. Give him an opportunity of doing healthy work, 
and let him live on his produce. If, by skill and industry, he 
can earn more than he wants for his living, let the residue be kept 
for him till such time as, having proved by his conduct his right to 
liberty, he may be set free. If he is idle, the pangs of hunger, the 
result of indolence, will soon set him to work. 

This system of giving the idle pauper, and the convict, an oppor- 
tunity of healthy work has been tried in Holland with success. 
If the same system was tried here the convict himself would gain 
by the treatment; and many an apparently hardened thief, who 
may have got the wrong twist originally from being early in life 
sinned against by the exigencies of society, might become a useful 
productive member of the community, like some of those who in 
the early part of the century were transported to Van Diemen’s 
Land, and after a time got a chance there, and a little land, and 
became shrewd agriculturists, and whose descendants are now 
amongst the most respected in the colony. 


CuARLES HAMILTON BRoMBY. 








EXCUSABLE BREACHES OF TRUST. 


ECT. 3 of the Judicial Trustees Act, 1896, is in the following 

terms :— 

‘If it appears to the Court that a trustee, whether appointed 
under this Act or not, is or may be personally liable for any 
breach of trust, whether the transaction alleged to be a breach of 
trust occurred before or after the passing of this Act, but has acted 
honestly and reasonably, and ought fairly to be excused for the 
breach of trust and for omitting to obtain the directions of 
the Court in the matter in which he committed such breach, 
then the Court may relieve the trustee either wholly or partly 
from personal liability for the same.’ 


By sect. 1, sub-sec. 2 of the same Act :— 


‘The administration of the property of a deceased person, 
whether a testator or intestate, shall be a trust, and the executor 
or administrator a trustee, within the meaning of this Act. 


Sect. 3 accordingly relates to trustees, executors, and adminis- 


trators, and to trusts and administrations alike, and ‘breach of 
trust’ includes a devastarit. 

This section forms a new departure in legislation—a departure, 
it may be added parenthetically, pessimi exempli. The ordinary 
law of trusts remains unaltered. A breach of trust before the Act 
remains a breach of trust after it. The duty of a trustee is un- 
changed. His immediate liability, even, is undiminished. But 
the Court may, in certain cireumstances, ‘relieve’ the trustee from 
his personal liability for the breach of trust he has committed. 
In effect, the section admits that the Law of Trusts is, not seldom, 
unjust ; does not alter it; but permits judges to exercise a dubious 
prerogative of mercy (at the expense, be it added, of a third party) 
in cases which are left undefined. Only the peremptory plea of 
necessity could be held to excuse such a curious mode of legislation. 
If a law is repugnant to the public conscience, it should be altered 
in a definite manner: the method adopted by this section is likely 
to lead, not only to doubt as to its scope, but also to different 
practical applications of it in different courts depending on differing 
views of what is just and reasonable. In general judges have only 
to administer the law as they find it, and the consideration of its 
justice is not within their province. It may indeed be respectfully 
doubted whether this is not, from some points of view, a fortunate 
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circumstance: a man who has spent a lifetime in learning and 
administering the law is apt to form an unduly high estimate of 
its perfections. But this unique section brings judges face to face 
with a new class of quasi-legal conundrum. The question is not, 
What is the law? It is, When is it reasonable to break it? Not, 
What is a breach of trust ?—but, When is it excusable to commit 
one? It is apparent that the question is entirely different from 
those which usually arise in Courts of Justice: it has to be looked 
at from a new standpoint and has to be answered on different 
principles. The fact is that the function of giving relief under the 
section is in its nature, not judicial, but legislative. The business 
which the legislature has shirked must be done, piecemeal, by the 
Courts. Each judge has to transform himself into a Parliamentary 
Private Bill Committee and to say whether a Bill to relieve a 
particular trustee ought to be allowed to pass. The principles by 
which a committee of intelligent laymen would be guided ought 
to guide the judge. The question, in short, is not one of law, but 
of social ethics, in which law necessarily plays a part. 

It may be well to consider briefly the position of a trustee in 
regard to liability previously to the Act, in order to see if possible 
what injustice the section was intended to remedy. The treatment 
of the innocent trustee in our Courts has long been one of the 
grossest scandals of a faulty legal system. Honesty, zeal, intelli- 
gence, care, prudence, have all alike been unable to preserve him 
from loss in cases where the law or the facts have rendered human 
error possible. A costly application to the Court, at the expense 
of his cestwis que trustent, has been his sole passport of indemnity ; 
real honesty of purpose has often been his guide to ruin. It would 
not be easy to say why the trustee who is wrongly advised by his 
solicitor or counsel, or the executor who makes a wrong payment 
owing to a mistake, has been treated by the Courts with such 
extreme harshness. ‘I have no doubt, said Lord Redesdale in 
Doyle v. Blake, ‘the executors meant to act fairly and honestly, but 
they were misadvised ; and the Court must proceed, not upon the 
improper advice under which an executor may have acted, but 
upon the acts he has done. If under the best advice he could 
procure he acts wrongly, it is his misfortune; but public policy 
requires that he should be the person to suffer. The observation 
simply illustrates what was said above in reference to a judge's 
bias in favour of existing law. It may be safely ventured that 
neither a Parliamentary Committee nor a special jury would 
understand why public policy demands that an unpaid executor 
or trustee, who has accepted office from high-minded motives and 
dealt with funds on professional advice in perfect good faith, should 





April, 1898.) 


Excusable Breaches of Trust. 161 


be made liable. Publie policy does not apparently demand that 
a judge who makes a wrong order should compensate those who 
are injured by his mistake: yet the administrative functions of 
a judge and a trustee are often very similar in character, and in 
the case of a mistake the difference between their culpability is, 
if anything, in favour of the trustee. An administrator pays 
residuary legacies to three children in perfect good faith: it sub- 
sequently turns out quite unexpectedly that the first is illegitimate: 
he is made liable, though if the estate had been administered by 
the Court precisely the same error would have been made, but the 
administrator held discharged. A fund is distributed: there is 
evidence, which the Court would have acted upon, that a person 
entitled to a legacy is dead, and he is so treated: he returns and 
the trustee is made liable to the uttermost farthing. A trustee 
under a doubtful will obtains and acts on the opinions of (let us 
suppose) two of the most eminent counsel at the Chancery bar 
in regard to the distribution of the residuary estate: their opinion 
turns out to be wrong: the trustee is made personally liable to 
pay the person entitled and the costs of the suit’. It is idle 
to multiply instances. The legislature and the Courts have alike 
recognized that no position known to the law is treated so unkindly 
as that of trustee. His position may be contrasted with that of 
Vhéritier bénéficiaire in French law, in regard to whom Article 804 
of the Code Civil enacts: ‘J/ n'est tenn que der fautes graves dans 
Vadministration dont il est chargé. The courts of equity having, in 
the name of ‘ public policy, established a system of liability for 
trustees, Act after Act has been passed by the legislature with 
the object of mitigating the hardship of that position. The Trustee 
Relief Acts, Lord St. Leonards’s Act, the Conveyancing and Law 
of Property Act, 1881, the Trustee Act, 1888, and the Trustee Act, 
1893, may be instanced as the most conspicuous examples. And, 
of late years, the Courts have themselves striven to confine the 
decisions relative to trustees within the narrowest limits. A trustee 
of a creditors’ deed is to be less liable than a ‘mere trustee*.’ A 
director of a company is not to be treated as a trustee *. ‘Directors 
are not to be made liable on those strict rules which have been 
applied to trustees *.’ A trustee in bankruptcy and a company liqui- 
dator are not made liable as trustees. It would be difficult to give 
satisfactory reasons for dealing more hardly with an unpaid trustee 
than with (for example) a paid director. The fact is, simply, that 


' These were the facts in Boulton v. Beard, 3 De G. M. & G. 608. 

* Ex parte Ogle, L. R. 8 Ch. 711. 

* Forest of Dean Coal Co., 10 Ch. D. 450; Smith v. Anderson, 15 Ch. Div. 247 ; London 
Financial Association vy. Kelk, 26 Ch. D. 107 ; Faure Electric Co., 40 Ch, D. 141; Overend, 
(rurney and Co. v, Gibb, L. R. 5 H. L. 487: Marcetti’s Case, 28 W.R. 542. 

* Per James L. J. 28, W. R. £43. 
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the law as to the latter is more recent and more just. And there 
is perhaps also this consideration—that if the law as to directors’ 
liability is made too severe, honest men wil! be deterred from 
accepting office and rogues will not', while you can place great 
reliance, in regard to the supply of trustees and executors, on the 
powerful instincts of friendship and compassion! We may con- 
tinue to call this a consideration of public policy, until we find 
that the active management of trusts is more and more falling into 
the hands of professional gentlemen whose risk is to some extent 
compensated by a clause empowering them to charge; and that 
there is more and more difficulty in obtaining lay trustees. Then 
public policy requires an Act to provide for the Appointment of 
Judicial Trustees and otherwise to amend the Law respecting the 
Liability of Trustees: and we have the Judicial Trustees Act and 
sect. 3 of it now under consideration. 

Let us now examine the section more closely: firstly, as to 
jurisdiction. The section confers power ‘to relieve the trustee’ 
in cases where ‘it appears to the Court that a trustee .. . is or may 
be personally liable for any breach of trust.’ Various questions 
will arise as to the construction of these words. Presumably they 
are intended to include the case of the estate of the trustee being 
made liable after the trustee’s death, though the words are not 
very apt for the purpose. There may be a doubt whether they 
apply to the case, not uncommon in administration actions, where 
a defaulting trustee beneficially interested is not allowed to claim 
any portion of the estate for himself until the default is made good. 
Is the trustee in such a case being made ‘ personally liable’? Are 
not the ces/uis que trustent asserting merely a claim to property? 
The case is further complicated if the trustee’s share in the estate 
has been assigned. The rule still applies*; but the application of 
it may affect the assignee alone. Can it be said in such a case that 
the Court is relieving the trustee? Again, suppose the trustee to 
be bankrupt, is the jurisdiction exercisable at the instance of the 
trustee in bankruptey? In the administration of estates, other 
questions arise. IPf the action is based on the administrator's bond, 
it may be supposed that the section applies: but does it apply in 
proceedings against his sureties? A wide construction is necessary 
before an affirmative answer can be given to these questions: and 
it would be rash to venture a confident opinion on them, The 
difficulty, it may be added, arises from the fact already noted, that 
the legal duty of a trustee is not changed by the section, though the 


* This principle has lately been amusingly exemplified in the proceedings of the 
House of Lords’ Select Committee for the consideration of the Companies’ Bill. 
* Doering v. Doering, 42 Ch. D. 203. 
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Court has power to relieve Aim from personal lialility for breach of 
it. Such topsy-turvy legislation may well lead to anomalies. 
Assuming that the Court has jurisdiction there are in all four 
conditions to the relief being given :—firstly, the trustee must 
have acted honestly; secondly, he must have acted reasonably ; 
thirdly, his act must be one for which he ought fairly to be 
excused ; and fourthly, the case must be one in which he ought to 
he excused for omitting to obtain the directions of the Court. 
The first condition relates to the trustee’s morals, and the second 
to his intelligence, and one is tempted to think that the first is 
really included in the second; or the inference would be that (in 
the view of the legislature) cases exist where it is reasonable to 
act dishonestly! What does ‘reasonably’ mean? Lx Aypothexi it 
may be reasonable to commit a breach of trust; but when? This 
is a question it may be impossible to answer fully, but one 
comment on the word may certainly be made: it is not reasonable 
to be negligent. Is the standard of negligence altered? It is 
noteworthy that there is not a word in the section to lead one to 
suppose that the legislature meant in any way to lower the amount 
of diligence and care required from a trustee. It can hardly be 
doubted that the Courts will still insist on ‘the same degree of 
care in the execution of a trustee’s office as a man of ordinary 
prudence would exercise in the management of his own affairs '.’ 
Less than this no judge will venture to think reasonable, without 
much more precise legislative sanction. And if this be so, the 
very large number of cases of breach of trust of a purely negligent 
character are at once excluded from the operation of the section. 
The third and fourth conditions relate to the mind of the judge. 
‘Ought to be excused’ means ‘ ought in the opinion of the judge to 
be excused.’ Has the fourth condition any peculiar significance ? 
The drafting is remarkable :—‘ ought fairly to be excused for the 
breach of trust and for omitting to obtain the directions of the 
Court.’ It has been suggested that the words show that the section 
is only meant to apply where the act constituting the breach of 
trust is one which the Court might perhaps have authorized. 
Amid much that may be doubtful, it may surely be taken as clear 
that this suggestion is ill-founded. In the first place, it reduces 
the other three conditions to mere nullities. The greater includes 
the less. And secondly, it is not what the section says: the words 
‘ought to be excused for omitting to obtain the directions of the 
Court convey no hint as to what those directions would have 
been. They mean, surely, simply what they say, that the case 
must be one in which the trustee may be excused for not applying 


' Learoyd v. Whiteley, 12 App. Cas. 727. 
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to the Court. The condition contemplates a case where the trustee 
has acted honestly and reasonably ; but the surrounding circum- 
stances were such that he ought to have gone to the Court. In 
that event he is not to be relieved under the section. In other 
words, the expression may be paraphrased by saying ‘ ought fairly 
to be excused for the breach of trust, regard being had to the fact 
that he might have obtained directions from the Court.’ It is easily 
intelligible that the Act was not intended to allow trustees to take 
more upon themselves in dealing with the property of their ces/u/s 
que trustent, If the doubtfulness of the case, the magnitude of the 
amount involved, the relationship or circumstances of the persons 
interested, or any other similar known fact is such that a reason- 
ably prudent man would make an application to the Court, a 
trustee will not escape liability by showing that he acted reason- 
ably and honestly, and in other respects ought to be excused. 
Prudence is just as much a necessity now as before the passing of 
the Judicial Trustees Act. 

It will perhaps be useful to consider whether any classification 
of breaches of trust can be made for the purposes of applying the 
section. Various forms of classification may be suggested. For 
example, breaches of trust might be divided—following a distine- 
tion which has in other branches of law attracted much subtlety 
and learning—into non-feasances and misfeasances, into acts done 
altogether without authority and acts improperly performed within 
the scope of the trustee’s authority, or finally, into breaches 
relating to the safe custody and breaches relating to the distribu- 
tion of the fund. A little consideration shows that there is no 
warrant for and nothing to be gained by any such distinctions. 
We have to classify, if at all, in reference to the question, what 
breaches of trust are reasonable and ought to be excused? It is, 
and this must be insisted on, an ethical question; and the state 
of mind of the trustee and the possible influence of his example 
have to be borne in mind in answering it. Now, from this stand- 
point, there are two distinct classes of breaches of trust. Every 
breach of trust is a breach of duty—that duty being contained 
either in the documents constituting the trust, or in the statute 
and case law relating to trusts. But there is, ethically, a wide 
distinction between a breach of duty committed by a trustee with 
his eyes open (which includes the cases where they are negligently 
shut) and one committed (without negligence) through a perfectly 
innocent mistake either of fact or law. In the latter case he may 
fairly be described as innocent. In the fo:mer, though his act 
may be perfectly honest and indeed even praiseworthy, a Court 
will probably think that he should be prepared to meet the conse- 
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quences he has already contemplated. It is true that very hard 
eases may be suggested even under the category of deliberate 
breaches of trust, the most conspicuous perhaps of such cases 
being where an improper investment or some other wrongful 
dealing with trust funds is permitted by a trustee in a desperate 
endeavour to keep a home together for the benefit of parents and 
children alike. It does not appear, however, to be the policy of 
either the law or the legislature to allow the intentions of settlors, 
however unreasonable, to be disregarded by trustees. The Court 
itself has no power to depart from the letter of the trust. The 
breach of trust may be, from some points of view, the most 
reasonable thing in the world: but ought it to be exeused? If 
the Act had intended to include such a case within sect. 3, 
would it not have conferred on the Court power to sanction, in 
eases of emergency, acts unauthorized by the trust? Analogy to 
such a provision might be found in the release of a restraint on 
anticipation; and it may be observed that the legislature has 
given the power of releasing to the Court, and has in no way 
entrusted any discretion in the matter to a trustee. Whatever 
may be the value of these considerations, it is clear that there are 
also in the same connexion practical matters which cannot be 
neglected. Unfortunately for the trustee, the Court under the 
relieving section will always be exercising an er post facto juris- 
diction. There will always be an applicant clamouring for his or 
her share of the trust funds—vanished owing to the defendant's 
breach of trust. The good which might have accrued or which 
did in fact accrue from the breach will sink out of sight in view 
of the present deprivation of the plaintiff. The Court will be 
reminded how easy it is to be generous with other people’s money. 
And no doubt the possibility of the case becoming a precedent 
of evil will weigh heavily with the judge. It would be perhaps 
rash to affirm that no such case as we are now considering can 
be within the scope of the section: but it must be abundantly 
clear that the cases where relief will be given under the section 
to a trustee who deliberately commits a breach of trust will be of 
the rarest description. The trustee who, confident that he is 
acting honestly and persuaded that he is acting reasonably, 
commits a breach of trust in reliance on the section, will only be 
too likely to find that he is relying on a broken reed. 

The innocent trustee is in a very different position, and it can 
hardly be doubted that, in all cases of honest mistake fallen into 
notwithstanding every reasonable care, the section is intended to 
afford a valuable protection. The words ‘honest mistake’ have 
been used: is there for the purpose of the section any distinction 
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between a mistake of law and a mistake of fact? The most execus- 
able breach of all must be an act based on a mistake of fact which 
the Court itself, if applied to on the same materials, would have 
authorized. Put what of a mistake of law in which the Court is 
not likely to have been deceived? If it is correct to say that the 
excusableness of the breach of trust depends on the state of mind 
of the trustee and the possible influence of his example, it follows 
that it is no less excusable for a layman to act honestly on a pro- 
fessional opinion not doubtfully expressed, than to misapply funds 
owing to an error of fact. In both cases ex dypothesi, the trustee 
has done his best, and in both cases his mistake is involuntary, so 
that no argument from example applies. The maxim Jgnorantia 
juris non excusat is no longer allowed all the importance which it 
once enjoyed in English law; and jus has probably a limited 
meaning, so that the maxim does not relate to ignorance of private 
rights and questions of construction'. This deprives the phrase of 
some at least of its terrors; but surely in a case under sect. 3 it 
has no application at all. At the risk of repeating what was urged 
above, let it be said that this section is outside the ordinary law: 
the maxim has force in deciding whether the prisoner is guilty, 
none in determining whether he is a fit object of mercy: the breach 
of trust may be proved with its assistance, it should not be applied 
in considering whether the trustee may be ‘relieved.’ It is very 
far indeed from the writer’s purpose to suggest that every honest 
blunder will be excused under the section. There are too many 
conditions imposed by the section to make this in the least pro- 
bable. If for instance a mistake of law has been made, various 
questions arise. Was the mistake made under advice? If not, 
was it reasonable to act without it? If advice was taken, was it 
such as a trustee could reasonably act upon? Or was it a case 
where the trustee should have obtained the directions of the Court? 
And these questions have to be answered after all the mischief has 
been done and where the question is, which of two innocent parties 
is to suffer. The path of duty of a trustee certainly remains as 
precipitous as ever, and there is very little inducement to a trustee 
deliberately to put his faith in the relief offered by the section. It 
is to the very careful traveller who falls from the narrow way with- 
out even being aware of his danger that the Court will (perhaps!) 
extend a rope of safety. 

In every case of breach of trust the section is naturally cited on 
behalf of the luckless trustee, and there are already signs that the 
Act will be fruitful in reported cases. The decisions so far have 
served mainly to show the limited scope of the section. The case 


' Cooper v. Phibbs, L. R. 2H. L. 149, 170; Earl Beauchamp v. Winn, L. R. 6 H. L. 234. 
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of Ju re Turner, Barker v. Ivimey' (Byrne J.), was a case of negligence 
in investing trust property. There were two trustees, one a 
linendraper and the other a solicitor. The former relied on the 
solicitor, but failed to satisfy the Court that he had acted with the 
care which he would probably have taken if the money had been 
his own, and the Court declined to excuse him on that ground. 
Wynne v. Tempest (Romer J.) was also both a case of negligence and 
a case where a lay trustee relied on a solicitor co-trustee. The 
negligence consisted in neglecting to see that proceeds of sale of 
trust property went into the proper account of the trustees. The 
negligence was held to be inexcusable. Ju re Stuart, Smith v. Stuart* 
(Stirling J.), was another case of negligence. The breach of trust 
consisted in investing upon insufficient securities, and it was held 
that the requirements of sect. 8 of the Trustee Act, 1893, constituted 
the standard by which reasonable conduct was to be judged. 
Relief was refused ; and although it was intimated that cases might 
exist where non-compliance with the requirements of sect. 8 would 
not be a fatal obstacle to an application for relief, it is clear from 
a consideration of the case (which was a very hard one) that such 
instances must be very rare. These were all cases akin to negli- 
gence, and they show how unwilling the Court is to allow the section 
indirectly to lower the standard of care required of trustees. Jn re 
Kay, Mosley v. Kay*® (Romer J.), the most important case yet decided 
on the section, was a different case, and as the power of relieving 
was there exercised, the facts may be noted in some detail. The 
testator in that case was a solicitor who had for many years col- 
lected the rents of valuable property belonging to the plaintiff. He 
was in good reputation at the time of his death, and died leaving 
assets amounting to £22,000. No suspicion existed that he had left 
anything but small debts. The estate was apparently solvent, with 
substantial assets. The testator by his will had bequeathed to the 
widow an immediate legacy of £300, and had given her the income 
of his property for life ; the corpus after her death was given to his 
children. The executors paid the £300 legacy to the widow within 
a month from the death, and allowed her to receive the dividends 
arising from the testator’s investments. About two months after 
the death a somewhat indefinite claim was made by the plaintiffs 
against the testator’s estate for an account of rents received and not 
accounted for. About five months after the death the usual adver- 
tisements for creditors were published. A fortnight later the writ 
in the action was issued, claiming an account of rents received by 
the testator on the footing of wilful default. The action went to 
trial, fraud was proved, and eventually (on an inquiry before a 
"97, 1 Ch. 536. * "o7, 2 Ch. 583. 3 "97, 2 Ch. 518. 





168 The Law Quarterly Review. 


referee) more than £26,coo was found due to the plaintiffs. Income 
had been paid to the widow up to the trial of the action, so that, in- 
cluding the £300 legacy, the defendant executor had paid her in all 
about £2.000, and he was personally liable to make good this 
amount, except in so far as he might be relieved under the Judicial 
Trustees Act. The doubt felt by the Court was as to the extent to 
which the executor ought to be excused. As the learned judge 
remarked, ‘ It would be monstrous to suppose that it is the duty of 
an executor peremptorily to stop all supplies, and allow the family 
to go to the workhouse, when he has every reason to believe that 
the testator has left ample means for their support,’ and under the 
circumstances he thought ‘the defendant acted reasonably in paying 
the £300 legacy and such further sums on account of income as were 
reasonably necessary until the testator’s debts could be fully ascer- 
tained.’ On the facts, however, he held that after service of a writ 
making so serious a claim, the defendant could not reasonably go 
on paying money to the beneficiaries except at his own risk : for, 
having received such a writ, the executor should have endeavoured 
to ascertain the limits and extent of the claim, or he might have 
applied to the Court for directions ; but he took neither course, and 
he was therefore not relieved in respect of any sums paid after writ 
issued, The case exemplifies the distinction between a perfectly 
innocent mistake without negligence and a similar mistake with 
negligence. The difficulty was to say where negligence began. 
Substantially the breach of trust or devastavit was in paying 4's 
money to B: so long as this was done, notwithstanding due care, 
the executor was held excused: as soon as the moment came when 
the executor ought, in reason, to have seen that the money might 
really belong to A, from that instant he was not to be relieved. 

The conclusions arrived at may be summarized as follows :— 

1. The section does not alter the trustee's liability ; it only gives 
a discretionary power of relief, exercisable on general principles of 
fairness and justice. 

2. The standard of care required of a trustee remains unaltered, 
and the section accordingly does not, in general, apply to cases of 
negligence. 

3. The section does not, in general, relate to cases of breach of 
trust knowingly committed. 

4. The section does apply in all cases of honest mistake, where 
there has been no negligence, and where there was no obligation to 
obtain the directions of the Court. 

It is hardly necessary to add that the writer expresses the above 
views with the doubts and hesitations demanded by the difficulties 
of the subject. F. H. Mavauam. 





THE ENGLISH, FRENCH, AND BELGIAN BARS’. 


P epeepager ,—It is not without considerable hesitation that 
I rise to address you. In so learned an assembly, composed 
of the most eminent representatives of all the Bars of Europe, I feel 
that it would be presumptuous for so humble an individual as my- 
self to detain you long, since I can shed but little light on the 
subject of your deliberations. Nevertheless, 1 am very desirous of 
honouring, to the simall extent of my powers, the draft which the 
Federation of Belgian Advocates has had the felicitous idea of 
drawing upon that spirit of coufraternity and professional free- 
masonry which should animate, and does in fact animate—this 
assembly is a sufficient proof of the assertion—all the Pars of 
Europe. With your permission, therefore, I should like to address 
a few words to you on a subject which appears to me to fall within 
the scheme of your deliberations. 

My learned friend, Mr. Crackanthorpe, has discoursed to you, with 
all the authority with which the distinguished position he occupies 
at our Bar invests him, upon that most interesting subject, legal 
education—a branch of science in which he is peculiarly competent, 
since he has been for many years a member of our Council of Legal 
Education. I, who, alas, am unable to lay claim to any very special 
competence in the subjects submitted to the Congress for discussion, 
was naturally much embarrassed in the choice of a subject upon 
which I could usefully say a few words. However, as the field of 
comparative legislation has always had peculiar attractions for me, 
it is naturally in this direction that | turned my eyes, and I think, 
gentlemen, that, from this point of view, I may have a few useful 
observations to present to you. 

We have listened this morning with profound interest to the 
arguments in favour of the establishment of permanent relations 
between the Bars of different countries. The pvints of contact are 
manifestly numerous. But, gentlemen, it is in the highest degree 
desirable, when we aspire to found an international association of 
the diverse Bars of Europe, that we should first of all thoroughly 
realize the divergences which may exist in the point of view of 

' This is a translation of an address in French to the recent Brussels Congress of 
Advocates of all nations by the author, as one of the delegates of the General Council 
of the Bar. The address was entitled, ‘De quelques différences entre le barreau 


anglais et les barreaux frangais et belges,’ and is printed, in the original, in the 
Brussels Journal des Tribunaux of January 6, 1898. 
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different nations and the differences—some of them essextia/— 
between the rdle which the advocate is called upon to play in one 
country and that which he fills in others. In briefly drawing your 
attention, for a few moments, to some of these differences, 1 desire 
to disclaim any intention to unduly accentuate these differences 
or to exaggerate their effect. I merely propose to indicate the task 
of conciliation and compromise, which, on my view, an international 
bureau would be called upon to fulfil. I am about, therefore, 
with your indulgence, to summarily point out some of these 
differences, and more especially those which exist between the 
English Bar and the Bar of Paris, the latter being that foreign Bar 
with which, after my own, I am the best acquainted. 

In reality these differences are not very numerous. Indeed, what 
strikes one most forcibly in reading these numerous and most 
interesting little pamphlets which we owe to the energy and initia- 
tive of our hosts to-day, and which have supplied us with so much 
valuable information concerning the profession of an advocate in 
the principal countries of Europe—what strikes one most, I say, 
is the great similarity in the fundamental rules adopted by the 
diverse European Bars. Thus almost everywhere the Bar is sub- 
ject to a disciplinary organization, more or less strict, more or less 
hierarchical and more or less generally recognized by the profession. 
Almost everywhere professional etiquette prevents the advocate 
from suing in the courts for payment of his fees. Everywhere, 
I believe, he is protected from actions for slander in respect of words 
spoken in his pleadings at the Bar. Everywhere that lofty spirit 
of independence, which is so indispensable to the dignity of the Bar, 
has dictated certain rules of conduct for advocates in their relations 
with the Judiciary and the Executive, with a view to preventing 
the smallest encroachment on the rights and prerogatives of the 
Bar. Almost everywhere the functions of the advocate are consi- 
dered incompatible with the exercise of any kind of trade. Almost 
everywhere advertisement in the daily papers, or by means of 
other public announcements, is forbidden or, at any rate, strongly 
disapproved of. Everywhere I believe, in Europe, women are 
excluded from the Bar'. In short, it would be easy to multiply 
indefinitely examples of the points of contact between the different 
Bars, but it is unnecessary for me to call your attention to them at 
greater length. You know them as well, if not better than I, and 
in any case, you may easily make yourselves acquainted with them 
by means of an even cursory examination of those excellent little 


* The case of Mile. Chauvin, a French doctoresse en droit, who recently attempted in 
vain to obtain her admission to the Paris Bar, will doubtiess be fresh in every one’s 
recollection. M*. Louis Franck, of the Antwerp Bar, was her counsel and made 
an impassioned appeal on her behalf, but the result was never very doubtful. 





April, 1898.] The English, French, and Belgian Bars. 171 


pamphlets to which I have already alluded. I intend, therefore, as 
observed, to confine myself to a brief discussion of some of the 
essential divergences—there is obviously no time for the discussion 
of those infinitely more numerous divergences which merely concern 
detail—between the manner in which we regard the réle of the 
advocate in England, and that in which it appears to be regarded 
abroad. These divergences appear to me capable of being summa- 
rized under two principal heads :— 

1. The question of the mandate (mandat). 

2. The nature of the advocate’s functions. 

First of all, as to the question of mandate. If there is a funda- 
mental rule par excellence in the French Bars—and I believe that 
the same observation applies equally to the Belgian Bars—it is 
that the advocate cannot accept any kind of mandate. Mr. Cresson 
in his excellent work upon ‘ Les Usages et Régles de la profession 
d’Avocat ’ (Larose et Forcel, Paris, 1888, t. 1%. p. 90) thus formulates 
the principle :— 

‘A mandate implies the necessity of rendering accounts; it sub- 
jects the agent to responsibility; to the discussion of his conduct; 
to judicial proceedings, it may be to prosecution. The character 
of the advocate, his dignity and his independence, debar him from 
accepting such obligations; by undertaking them the advocate 
would become a mere agent d'affaires; the law, following the 
ancient customs, has excluded from the profession those who carry 
on this kind of trade and who are subject, in respect of their 
operations, to the jurisdiction of the tribunal of commerce. The 
prohibition of the mandate is therefore absolute ; to be a mandatory 
or agent is to renounce the profession. This rule constitutes the 
essential guarantee of the advocate, whether the mandate in question 
be a great and coveted distinction or whether it be, on the contrary, 
of the most humble character.’ 

These principles are adopted in the report of Mr. Senard upon 
a decision of the Council of the Order of Advocates of Paris, 
December 22, 1863 :— 

‘The mission of the advocate is to assist his clients, either by 
enlightening and guiding them with his counsels, or by defending 
their interests orally or in writing. But he cannot and must not, 
under any circumstances, represent them by acting, stipulating or formulating 
conclusions in their behalf. 

To the same effect, Mr. Léon Philippart, advocate of the Court of 
Appeal of Paris, in the interesting little treatise on the Paris Bar 
written for this Congress (p. 25) :— 

‘The most typical prohibition is that concerning the acceptance 
of a mandate, either in view of judicial proceedings, or quite apart 
from any litigation.’ 

VOL, XIV. 0 
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From this rule of the incompatibility of a mandate with the 
functions of the advocate, two very important consequences follow. 
The first is that the French—and I believe also the Belgian— 
advocate is never the dominus lifis, Cf. M. Philippart (doc. cit.) :— 


‘It is for this reason that the advocate is never the dominus litis, 
and the sole influence he has upon the conduct of the suit is 
derived from the authority of his advice.’ 

‘The agent chosen by the party interested can alone figure in 
the documents drawn up or the suit brought or defended. He 
alone must support the responsibility which the advocate cannot 
permit himself to incur.’ 


It follows from this that the advocate has no power to com- 
promise in the name of his client, and that if he did so, not only 
would he be guilty of professiona] misconduct, but he could not 
bind his client without the latter’s express consent. The second 
consequence is that, quite apart from his briefs, the advocate is 
not free to accept any office which implies, as between himself 
and others, the relation of principal and agent. Thus, in France, 
the advocate inscribed upor the Rolls cannot be a director of 
a joint stock company, or member of a committee of inspection 
of a society en commandite, or accept any similar functions of 
a more or less commercial character. 

It appears that in Belgium there is a difference of opinion upon 
this latter point between the Council of the Order and the Court 
of Cassation, the latter permitting advocates to undertake these 
functions, while the Council of their Order forbids them to do so. 
There are also, no doubt, other consequences flowing from this 
rule, but these are, I think, the most important. 

Well, now, gentlemen, we in England have no such rule. It has 
never been laid down as a fundamental principle with us that the 
advocate cannot accept a mandate, and that his functions differ 
essentially from those of an agent. On the other hand, I certainly 
would not go so far as to assert that the functions in question 
are absolutely similar to those of an agent. On the contrary, one 
may assert boldly and without fear of contradiction that this man- 
date, if it is a mandate, is one of no ordinary character. In a case 
before the Court of Appeal in 1887 (Matthews v. Munster, 20 
Q. B. Div. 141), the late Master of the Rolls, Lord Esher, expressed 
himself upon this point as follows :— 


‘This state of things raises the question of the relationship 
between counsel and his client, which is sometimes expressed as 
if it were that of agent and principal. For myself, I do not adopt, 
and have never adopted, that phraseology which seems to me 
misleading.’ 
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Another most distinguished Soles the late Lord Justice Rein. 
said in the same case (p. 144) :— 


‘It has been frequently discussed, as far back as the time of Best 
C.J., if not further, whether counsel can be called the agent of 
his client, but on this it is sufficient to say that, even if he is 
called an agent, he is not one in the ordinary sense, but has a 
particular authority, the origin of the limit of which it is not 
necessary to examine.’ 


Therefore although it is clear that in England the advocate is 
not considered to be a mere ordinary agent, and although we 
avoid, as far as possible, the employment of this expression in 
speaking of his attributes and describing his réle, nevertheless 
we avoid quite as carefully any direct negation of the proposition 
that he zs in fact an agent of a certain kind and, a fortiori, we abstain 
from refusing him the right to do certain acts which necessarily 
imply the existence, between himself and his client, of a relation 
closely, if not entirely, resembling that of principal and agent. 

For if we now examine the situation of an English barrister 
from the point of view of his capacity to perform those acts which 
he is forbidden to perform on the Continent, by reason of the 
incompatibility of his functions with those of an agent, we find that 
the English barrister enjoys complete freedom in these respects. 

First of all, he is dominus /itis in the widest sense of the term. 
He has the supreme direction of the case he undertakes, both as 
to the manner of conducting it and everything connected there- 
with, and as to his power of compromising on every question, 
unless he has received from his client express instructions to the 
contrary. In the case cited above (Matthews v. Munster, which was 
merely an application of the principles laid down in the Court 
of Exchequer in the much older and more important case of 
Swinfen v. Lord Chelmsford") the defendant's counsel, in his absence, 
made a compromise by which the defendant was to accept a certain 
sum by way of damages, on condition that all imputations against 
his honour were withdrawn. The defendant subsequently declared 
that he had never authorized his counsel to compromise, and that 
he had never even been consulted on the point. Moreover, his 
solicitor gave evidence to the effect that he, too, had received no 
instructions to compromise, and that he had even requested counsel 
to wait till the client arrived. Nevertheless the Queen's Bench 
Division absolutely declined to set aside the compromise, and their 
decision was affirmed on appeal. 

The Master of the Rolls, in his judgment, after declaring, as we 


? (1860) 5 H. & N. 890, 29 L. J. Ex. 382. 
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have seen, that he avoided for his own part the use of the 
expression ‘principal and agent,’ in speaking of the relations 
between counsel and their clients, proceeded :— 


‘However this may be, it is clear that no counsel can be advocate 
for any person against the will of such person, and as he cannot 

ut himself in that pesition, so he cannot continue in it after his 
authority has been withdrawn. But when the client has requested 
counsel to act as his advocate he has done something more, for he 
thereby represents to the other side that counsel is to act for him 
in the usual course, and he must be bound by that representation 
so long as it continues, so that a secret withdrawal of authority, 
unknown to the other side, would not affect the apparent authority 
of counsel. The request does not mean that counsel is to act in any 
other character than that of advocate, or to do any other act than 
such as an advocate usually does. The duty of counsel is to advise 
his client out of court and to act for him in court, and until his 
authority is withdrawn he has, with regard to all matters that 
properly relate to the conduct of the case, walimited power to do 
that which is best for his client.’ 


It may be seen, therefore, how far wider, in this respect, are the 
powers and réle of the English barrister than those of his French 
or Belgian colleague. No doubt this proceeds to a great extent 
from the absence, with us, of the institution of offciers minis- 
tériels (avoudés, huissiers, &e.) who, in France and Belgium, are 
the real agents of the parties, and whose special function and 
attribute it is to formulate conclusions in their name, and to 
compromise when necessary or desirable. 

In the same manner—to pass to the second consequence of the 
rule as to the incompatibility of a mandate—nothing prevents 
English barristers from being directors of joint stock companies, 
or any other kind of company, and in point of fact, the number 
of company directors who are at the same time members of the 
Bar is enormous. Some are to be found even amongst the ranks 
of Queen’s counsel. In the acceptance of this office we see no 
derogation from professional dignity, and we even have some 
difficulty in realizing the continental point of view, being rather 
accustomed to consider that the acts of a barrister outside his 
professional avocations—provided of course that they are neither 
criminal nor dishonest—do not concern the disciplinary authorities, 
and are incapable of affecting the honour of the profession itself. 
However, I am not concerned here to argue in favour of one system 
or another. I merely wish to draw your attention to the difference 
in the point of view. But before passing to other matters, permit 
me to anticipate a possible misunderstanding. Referring back, for 
a moment, to the expression of the French rule contained in the 
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passage of Mr. Cresson’s book, which I have already quoted, I note 
particularly these words :— 


‘A mandate implies the necessity of rendering accounts ; it 
subjects the agent to responsibility, to the discussion of his con- 
duct, to judicial proceedings, it may be to prosecution. The 
character of the advocate, his dignity and his independence, debar 
him from accepting such obligations.’ 


Well, gentlemen, we have seen that the English barrister i# the 
agent, at any rate to a very great extent, an agent sui generis, if 
you will, of his client. We have seen that he is at any rate 
perfectly free to do certain acts which elsewhere are forbidden 
to him, as inconsistent with his inability to aecept a mandate. 
But let no one infer from this that the English barrister can be 
called upon to render accounts to his client ; that he is subject to 
any responsibility ; that his conduct is open to discussion (save by 
the disciplinary authorities of his order); that he may be made the 
subject of judicial proceedings or prosecution. There is not a Bar 
in the world—lI assert it boldly—which is more jealous of the 
absolute independence of its members than the Bar of England, 
nor one where they are more strenuously upheld and protected by 
their order, where they are more entirely free from civil or criminal 
responsibility in respect of acts performed in the exercise of their 
profession. The English barrister, although the veritable repre- 
sentative of his client, invested, as we have seen, with wn/imited 
powers—as long as he retains the conduct of the case—of acting in 
what he considers the best interests of his client, is yet absolutely 
protected from any legal responsibility. This is merely the corol- 
lary of his inability to recover his fees by actions at law. As you 
know, in France and in Belgium, these actions, although severely 
condemned by the rules of the various councils of the order, are 
not legally impossible (see, for instance, the judgment of the tribunal 
of Perpignan, Nov. 1, 1895, confirmed by the Court of Appeal of 
Montpellier, January 4, 1896). With us, on the other hand, such 
actions are /-ga//y impossible, and an English barrister who brought 
such an action would be infallibly nonsuited by the Court. Such 
actions will not lie. If he could recover his fees, say the Courts 
(see In re Le Brasseur,’96, 2 Ch. 494), he must be liable in damages 
for negligence, and that is inadmissible, in our view, although there 
have been bills introduced into Parliament from time to time with 
this object. It seems to us—if I may say so ii passing—that there 
is something rather illogical about the French and Belgian systems 
which permit the recovery of fees at law, and nevertheless loudly 
proclaim the principle of the irresponsibility of the advocate. But 
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however this may be, it is, in all probability, this principle, irre- 
vocably fixed and determined nowadays in our law, that a barrister 
can under no circumstances recover his fees by action which has 
made it possible to invest him with such unlimited powers of com- 
promising—powers which appear to go far beyond those of his 
French and Belgian brethren. If the English client has good cause 
for dissatisfaction with his counsel, he has his remedy in his own 
hands, he need not pay him, since the counsel has in general no 
means of compelling him to do so. There is here a practical 
corrective of the great liberty of action of the English counsel. 
It is true that, in theory, it is the solicitor—the xecessary inter- 
mediary, with us, between the barrister and his client—who is 
responsible to the former for the payment of his fees, but as the 
barrister has no more hold over the solicitor than he has over the 
client, it comes to the same thing in the end. 

In practice it rarely happens that clients come into court to 
complain of compromises made by their counsel, and when such 
eases do occur they usually demonstrate the wisdom and pro- 
fessional ‘ scent ’—if I may use the expression—of the barrister. 
Thus quite recently a lady complained to the Court of Appeal in 
London that her counsel had compromised, in spite of her instrue- 
tions to the contrary, her claim for very heavy damages for breach 
of promise of marriage. Under the compromise she was to receive 
£100 as compensation. She insisted that her case should be 
restored to the list, and in view of the circumstance that she did 
in fact appear to have expressly instructed her counsel xot to com- 
promise, the Court felt bound to accede to her desire, The case 
was reheard, and this time there was a verdict for the plaintiff on 
all the issues, and of course the defendant was ordered to pay the 
costs of both trials, which were pretty heavy. I don’t know whether 
the lady revenged herself in the manner suggested above, but in 
any case I should think that her counsel could hardly help a sense 
of secret satisfaction at the realization of his anticipations and the 
complete justification of the course he had taken in his client’s best 
interests, even against her will. 

I now come, gentlemen, to the second point, and I shall not 
detain you much longer. The fundamental difference which appears 
to me to exist between the conception of the nature of the advocate’s 
functions in England on the one side, and France and Belgium on 
the other, is that in these latter countries the functions of an advo- 
cate have a quasi-political or, at any rate, a public character. 

In Belgium the political character can hardly be doubtful, for 
the advocate is called upon to swear ‘ fidelity to the king and 
obedience to the constitution and the laws of the Belgian people. 





April, 1898.) Zhe English, French, and Belgian Bars. 177 








In France the political character is less clearly defined nowadays, 
for the political engagements of the oath— I swear to be faithful 
to the king and to obey the constitutional charter’—were elimi- 
nated in 1848 and have never since, I believe, been restored. But 
in France, as in Belgium, it has never been doubted that the 
functions of an advocate are public functions, and the proof of this 
is said to be the circumstance that the advocate may ‘at any time 
be called upon either to perform judicial functions in taking the 
place of the judge or the government representative (ministére 
public), or to fulfil necessary legal missions, such as giving the 
special consultations necessary in the case of infants, civil peti- 
tions, &c., &e.’ 

The principal consequence which has been deduced from this 
conception of the rdle of the advocate in France is that foreigners 
can never, under any circumstances, be admitted to the Bar. 

With regard to Belgium, I can find no information upon this 
point in the replies to the questions concerning the profession of 
an advocate in this country. But I am told that in Belgium there 
is no difficulty about admitting duly qualified foreigners to the 
Bar, provided they are willing to take the oath above referred to. 
I must confess that I don’t quite understand how this system works 
in practice, and it is difficult to imagine an Englishman, for instance, 
swearing fidelity to the king of the Belgians, and nevertheless 
continuing to claim all the rights and privileges of a British subject. 
That, however, is obviously a matter for the consideration of the 
Englishman and not of the Belgian authorities. In any case it is 
to be observed that the rule as to the exclusion of foreigners from 
the Bar is not peculiar to France. It prevails also in Austria, 
Hungary, Russia, Servia, &c. 

Well, gentlemen, with us there is nothing which corresponds to 
this notion. It has never occurred to us to consider a barrister as 
a public functionary, although nowhere is his profession more 
honoured and respected. He is never called upon to take the 
place of a judge, except by virtue of a special commission under 
the royal sign manual, and then only in criminal matters, and as 
for the government representative (ministére public) this official 
does not exist in England, at any rate before the civil and com- 
mercial jurisdictions. Hence it follows that the profession of 
a barrister in England is absolutely free and open to a foreigner 
upon the same conditions as to natives. In point of fact there are 
inscribed upon the Rolls of the English Bar Frenchmen, Belgians, 
Germans, and even Chinese. In this respect we are quite con- 
sistent with our general system of free trade. 

I do not presume to criticize the continental practice, but there 
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is evidently here, from our point of view, a regrettable absence of 
reciprocity. It seems unfair to us that a Frenchman, for instance, 
advocate of the Court of Appeal of Paris, should be capable of 
being admitted to the English Bar on equal terms with Englishmen 
(provided he is a member of an Inn of Court, and has duly kept 
his terms and passed the necessary examinations), so that he can 
come and plead in our Courts and enjoy all the privileges of both 
Bars, whereas an Englishman, licentiate or even doctor of laws of 
a French faculty, cannot, under any circumstances, become a French 
advocate, or even be admitted to the s/age in France. 

This, however, is our situation (and it is also that of Italy, if I am 
not mistaken, where foreigners are likewise admitted to the Bar 
upon the same conditions as Italians), and it could only be altered 
by diplomatic conventions. It appears to me that it is precisely 
in drawing attention to inequalities of this kind that the present 
Congress and the permanent international organization which it is 
proposed to establish of the Bars of different countries might render 
very real and lasting service. It is true that with a point of 
view so profoundly different there is but small hope that foreigners 
will ever be admitted to the Bar in France, or probably in the 
other countries mentioned where they are at present excluded, 
although the contrary system is followed in England, in Italy, in 
Belgium, and other countries, and does not appear, so far, to have 
been productive of any special inconvenience. But perhaps it 
might be possible to establish an intermediary situation for 
foreigners who have obtained their legal diplomas in France by 
admitting them to the s/age or probationary period, and allowing 
them to wear a robe and plead in the courts, although they could not 
be inscribed upon the Rolls as full-fledged advocates, or be eligible 
to temporarily replace the judge or the government representative. 
However, I merely desire here to indicate the path of conciliation 
which it seems to me an international association of advocates 
should endeavour to follow. 

Gentlemen, my observations are practically concluded, and I can 
only hope that I have not unduly trespassed on your indulgence. 

There are many other differences between our Bar and that of the 
majority of foreign nations, differences relating to the s¢age or proba- 
tionary period through which the young advocate has to pass before 
he is invested with the full privileges of his order—an institution 
which does not exist with us—differences concerning the relations 
between barristers and solicitors, the intervention of the latter being 
essential with us, not for the purpose of drawing up the pleadings, 
&e., by reason of a monopoly such as is possessed by the avouds in 
France and in Belgium, but for reasons of etiquette, and in order 
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that the barrister’s services should be regularly retained. For 
with us the professions of barrister and solicitor are absolutely 
distinct, as is the case in France and Belgium with regard to the 
avocats and avoués, and contrary to the system of fusion which 
prevails in Germany, Austria, Holland, Russia, Switzerland, and 
the United States of America. I way also call attention in passing to 
the hierarchical character of our Bar, which is divided into different 
classes of barristers; on the one hand, the Queen’s counsel and 
counsel holding a patent of precedence, who constitute the aristo- 
eracy of the profession; on the other, the juniors or stuff-gownsmen, 
the humble plebs. But these differences are rather differences of 
organization and detail, and I may refer any of my audience whom 
the subject may interest to the modest essay on the ‘ Profession of 
an Advocate in England, written for this Congress by Mr. Leslie 
Scott of Liverpool and myself, and published by the Journal du 
droit international privé, 1897, pp. 296 and 761. In that little 
paper we endeavoured to treat the subject from an international 
standpoint with a running commentary of comparative legislation, 
and I think that, at any rate for our purpose, that was the right 
way to go towork. It was most certainly the idea which lay at the 
root of the proposed Congress, the germ from which that Congress, 
now ar accomplished fact, has sprung. The federation of Belgian 
advocates no doubt considered that the friction and clash of many 
minds from different countries, gathered together, if only for a few 
hours, in one assembly for the purpose of discussing a subject in 
which they are all so vitally and so profoundly interested, could not 
fail to elicit some spark which might hereafter become a vivid and 
purifying flame for the great profession we all love so well. 

I am well aware that there are many who are no great partisans 
of these studies of comparative legislation, and I should be the last 
to underrate their danger when they are hasty, superficial, and 
ill-digested. But, gentlemen, it is better, in my humble opinion, 
to run the risk of these dangers than to entrench oneself behind 
an obstinate conviction that in one’s own land everything is for 
the best in the best of all possible countries, and that one has 
nothing whatever to learn irom one’s neighbours. This mental 
attitude is by no means rare, alas, even to-day, and reminds one of 
that type so admirably described by Moliétre :— 

‘[Il} pense que louer n'est pas d’un bel esprit, 

Que c'est étre savant que trouver a redire, 

Qu’il n’appartient qu’aux sots d’admirer et de rire, 
Et qu’en n’approuvant rien des ouvrages du temps, 
Il se met au-dessus de tous les autres gens . . 


Et, les deux bras croisés, du haut de son esprit, 
Il regarde en pitié tout ce que chacun dit.’ 
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Such a sentiment will, I feel sure, awake no echo in a Congress 
which has come together from every part of Europe for the purpose 
of mutual enlightenment and instruction, and with a view to 
improving, if possible, one’s own institutions by the aid of the 
experience and the efforts of others. 

Gentlemen, I have only one more word to say. In thus en- 
deavouring to point out to you, by a comparison of different 
institutions, some obstacles in the path of the internationalization 
of the Bar, I hope that I have not appeared to sound a note of 
dissent. Such has not been my intention, on the contrary. But 
it seems to me, as observed at the outset, that one must first 
thoroughly realize the difficulties to be encountered in the accom- 
plishment of any given task, before seeking for the means of sur- 
mounting them. In music it is useless to study harmony until 
one knows what constitutes a discord. A painter can make no 
effectual use of the bright colours on his palette, unless he has 
skilfully prepared their effect by contrast with more sombre hues. 
So it is in natural science. It is by dint of the conscientious 
investigation of many diversities of plants that the botanist finally 
arrives at their exact classification ; and philosophers have doubted 
whether there could be any clear and distinct conception of any 
idea whatever, unless we begin by carefully distinguishing it from 
its surrounding concepts. 

This, my dear colleagues, has been the keynote of my observa- 
tions, and it only remains for me to thank you for the attention 
which you have vouchsafed to me, and to give expression once 
more to the cordial sentiment of admiration which I am sure that 
we all feel for the great and useful work already accomplished by 
the Federation of Belgian Advocates, and our profound gratitude 
to that association for the great service it has rendered our pro- 
fession in organizing the present Congress. 


MatcoLtm M°ILwrRaItH. 





THE LOCAL GOVERNMENT ACT, 1894 :—SOME NOTES ON 
PARISH COUNCILS AND SUGGESTIONS FOR AN 
AMENDMENT ACT. 


HE ‘Act which ‘may be cited as the Local Government Act, 
1894, popularly known as ‘The Parish Councils Act,’ and 
which appears in the statute book as ‘56 & 57 Vict. ch. 73, 
may be said to have been launched over the country like a rocket 
and to have come down like the stick. No measure ever produced 
such an extraordinary mass of amendments in its passage through 
Parliament, and probably no bill attracted so much attention 
generally throughout the country. In the history of Parliament 
no bill was ever so botched and tinkered, from the day it entered the 
Westminster portals till the day it left them on its fateful journey 
for good or evil over the country. The Act is probably as com- 
plicated as any. It includes within its voluminous folds many 
other Acts which again include sections, at any rate, of many more. 
Without taking into account the elaborate machinery provided for 
the elections of parish and district councillors, for polls and for 
withdrawals of candidates, &c., it is concerned with allotments 
and the Allotments Act, 1887, with overseers and assistant over- 
seers, churchwardens, charities and churchyards, with fire engines 
and fire escapes, guardians of the poor, housing of the working 
classes, the acquisition of land—compulsorily and otherwise, with 
rates and recreation grounds, public walks, rights of way and foot- 
paths, with sanitary matters, with highways, schools, schoolrooms 
and school boards, and a host of other subjects too numerous to 
mention, but including such out-of-the-way topics as gang masters, 
pawnbrokers’ certificates, dealers in game, passage brokers and 
emigrant runners, infant life protection and petroleum. 

The intricacies of the Act are nearly endless, the moot points 
many, and probably no lawyer can say that he thoroughly has it at 
his fingers’ ends. Its patchwork-quilt nature was due to more than 
one cause. The ministers introducing the bill had not at its 
inception made up their minds clearly as to what they wanted, 
what they were determined to carry into effect. The drafting of 
the measure, due largely to this lack of directness of purpose, 
was therefore faulty, halting and inconsequent from the com- 
mencement. 
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Sir Henry (then Mr.) Fowler, when he moved the second reading, 
did so in a singularly conciliatory speech, provocative of amend- 
ments and criticisms which indeed the bill got in prolific abundance. 
And yet there was nothing unusual or radically upsetting in 
Mr. Fowler's bill as proposed. It was just the logical outcome of 
the local government structure successfully erected by Mr. Ritchie 
and known as the Act of 1888. If one government had not 
proposed the sequel, another would. Its advent was inevitable : 
it has come: it has been with us since March 5, 1894, and it may 
not be without interest to note what effect it has had particularly 
on rural England and Wales since then. 

Were the average chairman of the parish council of the average 
sized parish asked his opinion as to what the Act in question had 
effected, he would in most instances sum up the points very shortly. 
The pathways, other than those by the roadside, have been kept in 
a better state of repair than they ever were in before. Stormy 
assemblies of parish meetings have been held, particularly over 
rights of way ; the charities of the parish have been overhauled, 
and the election of trustees and beneficiaries has led to angry 
feeling: an immense amount of correspondence has taken ‘place 
between the parish and the Rural District Council, the County 
Council and the Local Government Board ; the inhabitants expected 
the Parish Council to be able to do all sorts of things quite outside 
their powers and are consequently disappointed, with the result that 
the council and assembly is thought less of now than when the Act 
first came into operation. 

The opinion of the typical chairman of the parish, too small for 
a council, would probably be that beyond the appointment of 
overseers and trustees of charities the formalities connected with 
calling the assembly of the parish meeting were a distinct bother, 
more honoured in the breach than the observance, and that the 
audit stamp was an unnecessary and expensive imposition on 
the rates. 

Probably the most noticeable effect of the Act on rural England 
and Wales lies in a direction quite apart from the legal aspect of 
the measure. A change, which is still continuing, began with the 
Act’s advent. In remote parishes particularly, as well as in others, 
the farm labourer, the shop-keeper, the farmer, and the loafer have 
been accustomed, from time immemorial, to air their grievances, 
discuss their own and other people’s characters, actions, and 
motives in the expansive atmosphere of the bar parlour and tap- 
room. The scandals hatched, the wrong impressions received, the 
extraordinary rumours accepted as fact without remark, the ill-will 
engendered by such desultory and oftentimes rowdy discussions, 
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if debate it can be called, consisted of a running fire of odd remarks, 
questions and cross-questions, and interruptions without end. The 
Act, if it has done little in other directions, has been a potent 
educational factor in teaching rural England and Wales the ad- 
vantages of fair and open debate. The parish meeting has been 
an admirably arranged debating society established in every parish, 
The rustic has been gradually and imperceptibly learning something 
he knew nothing about before. The fact is being forced upon his 
mind that it is better to conduct a debate according to certain rules 
and regulations: that it is well for all not to try to speak at once, 
but that each in turn will have his say: and that interrupting 
a speaker does not advance the conclusion of the whole matter. 
He has come slowly to see that his most bitter opponent, when 
allowed calmly and without hectoring to state his case, may at any 
rate have some reasons for the faith which is in him, and that he 
is not quite as bad as he had been painted. The tap-room politician 
is being led by the force of circumstances to come to the parish 
meeting and there air his views upon parish matters in general, 
for the Act expressly and wisely provides that ‘every parish 
meeting may discuss parish affairs and pass resolutions thereon,’ 
and ‘ parish affairs’ is a very omnibus clause. 

This tendency of the time directly traceable to the Act is 
a distinct advancement. The assemblies of the parish meeting 
have aroused the phlegmatic attention of the parochial elector— 
that new entity in local government—and almost forced him to 
know something about, and to take an interest in, the government 
of himself and his surroundings. And as an interesting corollary 
it may be mentioned that in many parishes the fascinating effect of 
the parish meeting has led to the formation of regular debating 
societies. There the shyest inhabitant can find his voice and 
receive an education fitting him for the more exalted position of 
the parish meeting platform, or even a seat on the parish council 
itself. Latent oratorical talent is being brought to the fore with 
an effect upon this country which it is difficult to estimate, and 
for which the only parallel is to be found in the United States. 

There can be no doubt that throughout the rural parishes great 
things were expected of the Parish Councils Act, and little things 
only have been achieved. For instance, lighting the rural lanes 
and dark places was talked of. Such luxuries as baths, wash- 
houses and public libraries were flourished before the eyes of the 
parochial electors as rural possibilities. Public improvements were 
to be effected as they are in the towns, and altogether a reign of 
rapid advancement in prosperity was imminent. The result has 
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been a disappointment to the progressively minded parochial 
elector. He, or she, finds that some of these Adoptive Acts are 
practically impossible of adoption in the particular parish, or if 
possible of adoption then there is no machinery for borrowing 
money to effect the purpose of the particular Act, or that if adopted 
the utmost capable of being raised by the rates is far too insufficient 
a sum to do anything of practical utility. 

The enthusiastic parochial elector has perused and re-perused 
section 8, which sets out a tempting array of ‘ additional powers.’ 
Public buildings for meetings and parish business, land for build- 
ings, public walks, the utilization of the parish streams and springs 
of water, the dealing with the village ponds, ditches and drains, 
the acquisition of rights of way, the execution of works of main- 
tenance and improvement were, at the commencement of the 
Act's operation, alluring attractions. Practical working has taken 
the gilt off the ginger-bread, and has shown that in the majority 
of rural parishes these additional powers are mere will-o’-the-wisps. 
They are attractive to look at, but so hemmed in by restrictions 
and qualifications as to be unattainable. Reform here is much 
needed. Parish councils should have much greater power and 
liberty. 

The extraordinary odd collection of Acts—one, as ancient as 1833, 
containing all sorts of repealed and antiquarian provisions for 
watchmen—pitchforked hap-hazard into the Local Government 
Act, 1894, and entitled the Adoptive Acts, has led to a considerable 
amount of chagrin and, in some parishes, of unpleasantly stormy ° 
parish meetings. In connexion with these Acts an Amending Act 
codifying their principles is absolutely necessary. Such an Act 
should establish clearly on one uniform method the steps to be 
taken for the adoption of each. The majority required for the 
adoption of each should be made the same and probably also the 
executive authority for each. At present there is considerable 
variation in these most important particulars. 

The Lighting and Watching Act, 1833, can be adopted only by 
the parish meeting and by a majority of two-thirds of those 
parochial electors present at the assembly. If a poll be taken, 
then by a two-thirds’ majority of those who vote, provided that 
the whole number of persons voting be a clear majority of the 
whole number of parochial electors of the parish. Apparently 
therefore a different majority is required at the parish meeting to 
adopt this Act than at a poll under section 12 of the same Act. 
This is an anomaly that requires rectifying. The Baths and Wash- 
houses Acts, 1846-1882, similarly can be adopted exclusively by the 
parish meeting and by two-thirds’ majority of the votes given at 
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the assembly ; should a poll be taken, then by a two-thirds’ majority 
of those voting. 

In the ease of the Burial Acts, 1852-1885, ‘the passing of 
a resolution to provide a burial ground under the Burial Acts, 
1852 to 1885, shall be deemed an adoption of these Acts.’ A bare 
majority it would seem is therefore sufficient, either at the assembly 
or at the poll to adopt this set. But here again the set of Acts 
differs from the other divisions of the Adoptive Acts, in that 
a secretary of state may require the parish council to call an 
assembly of the parish meeting to settle whether or not these Acts 
should be adopted, and the parish council themselves may at their 
discretion act similarly. Should the parish be one of the small 
ones without a parish council, a secretary of state may possil/y be 
able to require a parish meeting to be convened for the same 
purpose, just as formerly he could require the churchwardens to 
call a vestry meeting for that purpose. After such requisition 
should adoption be declined, what then ? 

In the case of the Public Improvements Act, 1860, adoption takes 
place at the parish meeting as with the other Adoptive Acts, and the 
adopting majority must be a two-thirds’ one. There is consider- 
able doubt, however, whether this two-thirds’ majority must be 
that of the parochial electors present at the assembly or a two- 
thirds’ majority of the total number of the parochial electors in 
the parish. However that may be, it seems evident that on a poll 
being taken the two-thirds’ majority required to adopt the Act 
must be that of the whole number of parochial electors. Should 
it be decided that in the case of the assembly a two-thirds’ majority 
of those present only is required, there is then a very material 
difference between the voting power required to adopt in that case 
and on a poll being taken. Suppose the assembly consisted of six 
parochial electors, then on the supposition that a two-thirds’ 
majority could adopt this Act it would be possible for four persons 
to adopt the Public Improvements Act on behalf of the whole 
parish. No quorum is necessary, the Act being silent thereon, so 
that the case is possible. But if the question went to a poll and, 
say, the parish had six hundred parochial elector names on its 
registers, a clear four hundred votes in favour of the adoption 
would be necessary. The difference between the four and the 
four hundred is so extreme, though perfectly possible, that com- 
ment is superfluous. Another slight difference between this and 
the other Adoptive Acts is that it can only be adopted for a parish 
having a population of five hundred or more, according to the last 
census. All these peculiar and senseless differences call for an 
Amending Act to make them uniform. 
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The proper course for the adoption of the Public Libraries Act, 
1892, has given rise to more controversy than in the case of any 
other Adoptive Act. The discussion has arisen over the obvious 
reference to the Public Libraries Act in section 7 (2). That sub- 
section reads, omitting words not here to the purpose, ‘where under 
any of the said Acts the opinion of the voters is to be ascertained 
by voting papers, the opinion of the parochial electors shad/ be ascer- 
tained by a poll taken in manner provided by this Act.’ As this 
particular Act is the only one where voting papers are used (a fact 
the draftsman apparently did not know or instead of this roundabout 
description he would have mentioned the Act by name) it would 
seem as if we had here a direct injunction that this particular Act 
must be adopted by a poll, the s/a// be we have italicized being 
obligatory. But inasmuch as section 7 (1) says, ‘the parish meeting 
shall exclusively have the power of adopting . . . the Public Libraries 
Act, 1892,’ we are face to face apparently with two directly opposing 
instructions ; one [7 (1)], a general section governing all the Adoptive 
Acts; the other a more specific direction, directly dealing with the 
Public Libraries Act alone. Most of the authors upon the Parish 
Councils Act have taken the view that the specific enjoinder must 
be taken to override the general, and held that for the adoption of 
this particular Act a poll was necessary. Of course the intention 
of the legislators is obvious; the assembly was meant to be the 
adopting body. The question is, does the direct instruction in 7 (2) 
allow that construction to be taken? The Local Government Board 
in the case of Shouldham Parish gave it as their opinion that ‘the 
decision of the parish meeting as to the adoption of the Act is final, 
unless a poll is demanded before the conclusion of the meeting.’ 
This opinion, with which so many lawyers differ, would seem to 
have been arrived at from the definite rules as to construction of 
statutes laid down in the Sussex Peerage case (11 Cl. & F. at p. 143, 
per Tindal C.J.), ‘the only rule for the construction of Acts of 
Parliament is that they should be construed according to the intent 
of the Parliament which passed the Act ; provided that the words 
be sufficient to accomplish the manifest purpose of the Act.’ Lord 
Blackburn, in giving the opinion of the Court in a more recent case 
(River Wear Commissioners vy. Adamson, 2 App. Ca. 764), referred to 
what he called the golden rule, ‘ that we are to take the whole 
statute together and construe it all together, giving the words their 
ordinary signification, unless when so applied they produce an 
inconsistency or an absurdity or inconvenience so great as to 
convince the Court that the intention could not have been to use 
them in their ordinary signification.’ In this instance, with great 
respect for the opinion of the Local Government Board, either view 
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is arguable, but however that may be eventually decided, if it ever 
has to be, a bare majority decides the question of adoption of the 
Public Libraries Act, 1892. 

Some of the Adoptive Acts, again, may be adopted for part of 
a parish, while in the case of the Baths and Washhouses Acts, the 
Burial Acts, the Public Improvements Act, and the Public Libraries 
Act several parishes may unite and adopt them jointly. Uniformity 
here is desirable. 

The authority for the execution of these Acts differs considerably 
in the case of parishes with and without parish councils. In a parish 
with a parish council, that body takes the place of the Commissioners, 
or old authority for the execution of the particular adopted Act. In 
a parish without a parish council, the process of executing the Acts 
is much more complicated and varied. For the Lighting and 
Watching Act not more than twelve nor less than three inspectors 
are elected by the ratepayers, and these inspectors must be rated at 
not less than £15. In a similar parish adopting the Baths and 
Washhouses Acts, the parish meeting must appoint not less than 
three nor more than seven persons, being ratepayers of the parish, 
commissioners for carrying these Acts into execution. One-third 
of the number go out of office every year, and the assembly has to 
appoint the same or other commissioners to fill up vacancies. In 
the case of the Burial Acts being adopted in a parish not having 
a parish council, not less than three nor more than nine ratepayers 
may be appointed to form the executive, or burial board, of whom 
curiously enough the incumbent of the parish, though not a rate- 
payer, may be one. The executive authority of the Public Libraries 
Act in small parishes is appointed by the parish meeting. From 
three to nine parochial electors have to be elected commissioners 
for carrying the Act into execution, and they go out of office in 
rotation, one-third of the whole number every year. 

There is then quite enough variety in the way the Adoptive Acts 
are to be carried into execution; with remarkable differences of 
detail to render the ordinary chairman of a parish meeting of an 
ordinary parish perfectly muddled and at sea. When it takes 
a lawyer considerable time and research to understand the multi- 
tude of details and variety of differences in these Adoptive Acts, 
one can well imagine the despair of the layiman. 

Then, again, the borrowing powers under these included Acts differ 
among themselves and are complicated: the rate to cover their ex- 
penses varies, and altogether a more incongruous set of Acts as 
regards such particulars were never before thus placed, apparently 
innocently, side by side in one small section. From beginning to end 
they bristle with difficulties of adoption, of execution, of financing. 

VOL. XIV, r 
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In passing it may be remarked that the one Act where one would 
expect to find borrowing powers, as its purpose is to deal with 
comparatively large operations—the Public Improvements Act— 
none such are found; and the two-thirds’ majority required in so 
many render those particular Acts practically impossible of adoption 
in many parishes, as experience has shown, through the registers 
containing many names of persons dead, persons removed, &c, 
without counting the sick and feeble who are physically unable 
to go to the schoolroom to vote or to attend the poll. But perhaps 
enough has now been said to show that these Adoptive Acts require 
carefully codifying, editing, simplifying, and embodying in the 
Amendment Act which is much needed. 

The country press has shown that, since the passing of the Act, 
rights of way have largely exercised the rural mind and been a pro- 
lifie source of bitter feeling, angry words, acrimonious debates, and 
hasty actions. Just before it became law, landowners and other 
interested parties were seized with a singular mania for closing up 
and obstructing footpaths, bridle paths, and rights of way all over 
the country, apparently under some delusive idea that the advent 
of the Parish Councils Act in the statute book would in some way 
or other detract from any rights they possessed. These ill-advised 
actions have led to numerous excited assemblies of parish meetings 
and many complaints to rural district councils. Unfortunately for 
wayfarers many of these district councils are largely composed of 
farmers whose sentiments are with the landowners rather than 
with the general inhabitants of the villages, and who therefore have 
set their faces against taking action to preserve rights of way to 
the public. And yet such is their bounden duty. Section 26 (1) dis- 
tinctly lays down the law that it ‘shall be’ (not ‘may be’) ‘the duty 
of every district council to protect all public rights of way, and to 
prevent as far as possible the stopping or obstruction of any such 
right of way ... where the stopping or obstruction thereof would 
in their opinion be prejudicial to the interests of their district.’ 
The Rural District Council has therefore only to inquire into, and 
form an opinion upon the point whether the stoppage, &c., would 
be ‘ prejudicial to the interests of their district.’ If the stoppage 
would be prejudicial, then they are bound to take action. This view 
of their duty they would seem, from the reports all over the country, 
somewhat to have overlooked ; and the same section goes on to say 
that (4) ‘where a parish council have represented to the district 
council that any public right of way... has been unlawfully 
stopped, &e., i shall he the duty of the district council, unless 
satisfied that the allegations of such representation are incorrect, 
to take proper proceedings accordingly,’ and (5) ‘ any proceedings 





-_—- SF o &- 


= 624 em cr 


April, 1898.) Notes on Parish Councils, &e. 189 


or steps taken by a district council shall not be deemed to be 
unauthorized by reason only of such right of way not being found 
to exist." But the average district councillor is in such terror of 
any probability of increasing the rates that this—one of the most 
important functions of the Act—has been totally ignored in many 
cases. Comparatively therefore very little litigation has arisen over 
rights of way, though a considerable amount was expected. In Par- 
liament it was hoped that this shifting of the protection of rights 
of way from private persons to the district authority might lead to 
their greater protection. This expectation has scarcely been realized 
in spite of the peremptory nature of section 26'. 

Disputes over the parish charities have been many, and in some 
instances bitter, and more cases for counsels’ opinion have resulted 
therefrom than from any other branch of the Act. The separation 
of ecclesiastical from parochial charities has naturally been frequently 
exceedingly difficult of accomplishment. The definition of ‘ecclesias- 
tical charity,’ given in section 75, seems at first sight full and exhaus- 
tive ; but practice has shown that, as in other Acts where elaborate 
definitions are attempted, it is sometimes a better definition to be 
less definite ; that the purpose intended is often best served by 
words of a more general character. Some charities have been found 
on investigation to be of a mixed nature, containing part which is 
of a distinctly parochial nature as defined by the Act, part equally 
ecclesiastical. In cases of this intricate character the tendency of 
the Charity Commissioners has been to allow the whole charity to 
remain ecclesiastical and not to divide it. 

It is generally admitted after the four years’ operation of the 
Act that the prescribed method of election of parish councillors by 
the rough and ready plan of ‘ show of hands’ has not worked satis- 
factorily in rural parishes, and some alteration will certainly have 
to be made, as complaints are very general all over the country. 
In an excited and crowded assembly of a parish meeting it is in 
practice most difficult, or almost impossible, to ascertain the exact 
number of votes given for any particular candidate, particularly 
if a large number are voting, and when votes are nearly equal it is 
rarely that a recount gives the same result. Then too, the system 
of putting the candidates’ names alphabetically, in accordance with 
the first letters of the surnames, has proved to be distinctly pre- 
judicial to candidates whose names come low down in the alphabet. 
Electors have frequently been heard to say that they have unwit- 
tingly expended their voting power on the candidates early in the 
alphabet, for each parochial elector present may only give one vote 

' [The attention of the Commons Preservation Society has been called to many . 
eases of this kind. —Ep. | 

P2 





190 The Law Quarterly Review. (No. LIV. 


fur each of any number of candidates not exceeding the number to 
be elected. As the names are read out, one by one, in alphabetical 
order, the profligate elector votes away merrily, quite forgetting 
that he is using up his votes, and when perhaps the last names are 
reached he regrets his inability to vote for some of those candidates. 
Or again, the elector, wittingly or unwittingly, quite forgets how 
many times he has held up his hand, and votes away steadily for 
each candidate right through the list. It is impossible for a chair- 
man to take account of how many times each parochial elector has 
voted in a crowded room, as it is also equally impossible to notice if 
each only holds up one hand at a time. 

A simpler and safer method would be if each parochial elector 
wrote down in the room the names of candidates he voted for and 
personally handed the paper up to the chairman. [literate voters 
could have their papers written by the chairman or a deputy. 
Under this plan the names of the candidates could be written on 
a blackboard as the nomination papers were handed in to the 
chairman and pronounced valid, so that before filling up his paper 
the elector could see and consider the whole list of candidates in its 
entirety, and not have to hurriedly vote for his selection one by 
one as the names were read out, as is done under the present 
plan. 

This system which is suggested as a solution of the difficulty 
would obviate the evils pointed out, and would have the advantage 
of not interfering with the other prescribed rules and regulations 
concerning election at the parish meeting. 

When the Act first came into operation in rural parishes the 
attendance at the parish meetings, throughout the country, for the 
election of councillors was generally large, but with each succeeding 
election meeting the attendance and interest have gradually some- 
what fallen off, and there is a widespread feeling that these annual 
elections are not only disturbing but are also quite unnecessary. 
The chance of a poll, too, arising from the assembly is another 
disturbing element in those rural parishes, and they are in the 
majority, where every addition to the rates is jealously scanned. 
An election of members of the parish council once in three years 
would meet the feelings and sentiments of the mass of the parochial 
electors, and if such were not definitely made law by the suggested 
Amendment Act, it might, at any rate in such an Act, be advisable 
to give the parish the option at its first parish meeting of saying 
whether they would adopt the three years’ system of election, or 
remain under the present yearly. Events in most rural parishes of 
England and Wales do not move so rapidly that the inhabitants 
would be afraid of representation for three years by the same set 
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of councillors. The provision for election of chairman outside 
their body has worked most beneficially and should undoubtedly 
be retained. 

The suggested Amending Act might also advantageously deal 
with the subject of by-laws. Under section 8 (1) (¢) a parish council 
is enabled to make by-laws for the management of recreative 
grounds, village greens, open spaces, or public walks under their 
control, or to the expense of which they have contributed. Such 
by-laws have to be confirmed by the Local Government Board, 
and under them penalties may be imposed up to £5 for each offence, 
and in ease of continuing offences a further penalty of 40+. for each 
day after written notice has been served on the offending party ; 
but inasmuch as the section of the Public Health Act for recovering 
penalties is not incorporated, there is no process provided for 
recovering them. The by-laws therefore, as the Act now stands, 
are practically useless unless through imposing on the ignorant by 
the terror their formidable aspect may inspire. In the case of 
baths and washhouses, however, it is provided that the penalties 
imposed by the by-laws are recoverable by summary proceedings 
before Justices. 

Rural district councils occupy an important position in the 
rural political economy, and, in several directions, are interstitially 
connected with parish councils. To put the relative positions 
roughly, the order of sequence beginning at the bottom is—Parish 
Meeting, Parish Council, Rural District Council, County Council, 
Local Government Board. In many matters appeals from decisions 
or orders, or want of the same, take that upward course from body 
to body. Most rural parishes have had a great deal of correspondence 
with their particular rural district council on various matters, 
but perhaps chiefly with regard to the protection of rights of way 
and roadside waste (sect. 26), to which we have previously referred, 
and to scavenging and water supply. The parish council has had 
to keep the rural district council up to the mark with regard to 
the repair of the roads and paths by the side of them, in the matter 
of sewers, ashpits, privies, and cesspools, the regulation of bake- 
houses, lodging-houses, and many other matters of smaller import. 
It would have been thought therefore, considering the close con- 
nexion and intercourse between the two councils—the parish and 
the district—that a link of some kind between them had been 
provided. Such does not exist, strange to say, and therein lies one 
of the greatest obstacles to the smooth working of the Act. The 
suggested Amending Act should undoubtedly ordain that the rural 
district councillor should be a member, in some way or other, of 
the parish council. At present the parish councils do a vast 
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amount of talking about the shorteomings—sins both of omission 
and commission—of their respective rural district councils, but 
when these grievances are reduced to writing, by probably a very 
inefficient clerk, and are sent to the district council, they assume 
a very much milder aspect and are passed over without any atten- 
tion leading to practical result. Hence has arisen a certain feeling 
of veiled, or even in some instances open, hostility to the district 
council, which is to be regretted. Were the district councillor a 
member of the parish council he could always verbally, and there- 
fore forcibly, represent to the district council the views and feelings 
of his particular parish council and in a manner to carry weight 
and avoid friction. The harmonious working together of the two 
councils by means of such an easily arranged personal link would 
be greatly enhanced to the common good of the district. Similarly, 
and for the same reasons, the chairman or a member of the Rural 
District Council should be a member of the County Council. 

It might be a popular and advantageous plan to allow the 
election of the district councillor to be made by the parish council 
from among their number, or by them from the local residents, 
Most parishes would probably prefer this plan as a saving of 
trouble and also of expense from the likelihood of another poll, 
which even in the smallest parish is an expensive matter and 
a serious addition to the rates. In fact it is a significant feature 
of the times that polls are most unpopular in rural parishes, and 
the proposer of a poll at a parish meeting has never an enviable 
task. The ballot-box has not now the same halo of romance 
which it possessed at its advent, and the parish meeting is more 
and more making elections, other than by ballot, popular. 

Under section 15 of the Act a rural district council may dele- 
gate to a parish council any power which may be delegated to 
a parochial committee under the Public Health Acts, and many 
cases have occurred where parish councils have vainly applied for 
certain powers to be delegated to them. It would seem as if the 
rural district councils were very jealous of parting with any of 
their authority or power, and this we venture to think is a very 
great mistake and directly contrary to the spirit of the Act. 
Everything possibly should be done to maintain the prestige, 
authority, and dignity of the parish councils, and the more the 
district councils can relieve themselves of administrative details 
the better. They are inclined to act directly contrary. to this, 
and it would be well in the Amending Act to considerably curtail 
this discretionary power they now possess. The natural tendency 
of the County Councils on appeals being made to them by the 
parish councils from decisions of the district councils is to support 
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the latter. Unless the parish councils are able to do something 
more than merely mend the by-paths and write letters, the capable 
resident parochial electors will only consider it a waste of their 
time to serve as councillors. By placing more power in the hands 
of the parish councils, undoubtedly greater economy in the spend- 
ing of the money drawn from the parish in the form of rates will 
be effected. Any little detail of expenditure is always carefully 
thrashed out at the parish council meetings, and many economies 
also would be effected through the gratuitous services of members. 
The Act was intended to have had a de-centralizing effect on local 
government, but this ideal has not Ly any means been realized. 
At the present time in most parishes the rates may be one, two, 
three, or even more shillings in the pound of which the local parish 
council may only have had a say as to twopence or threepence. 
It were better for the rural parishes if this vast difference were 
just the other way about. 

Such are a few of the main features which have come into 
prominence since the Parish Councils Act became Jaw in rural 
parishes. They seem to point distinctly to the advisability of an 
Amending Act being passed, and the sooner the better for rural 
England and Wales. Many other instances than those here men- 
tioned of the shortcomings, inconsistencies, and contradictions in 
the existing statute and which require remedying will naturally 
occur to every one, lay or legal, who has to do with its practical 
working. 

That the measure has had any success at all is mainly due to 
the coping-stone of the edifice, the Local Government Board. 
Probably no department has been so hard worked during the past 
four years. No department certainly has been more active in 
giving attention to an enormous amount of. detail which has 
steadily been pouring ir upon it from parishes all over the country. 
The Board have done their best to give sensible instructions t 
render the Act workable, and these instructions have been refresh- 
ingly practical and free from red-tapeism. They have had questions 
put to them of the most complex and difficult nature, and such, no 
matter from what parish emanating, have been dealt with swiftly, 
courteously, and well, Surcharges against individual members of 
parish councils have been frequently made by the district auditors 
appointed by the Board, and in the vast majority of cases these 
have not been indorsed on appeal to the Board. Had these sur- 
charges in many instances been approved of, an extreme reluctance 
would have arisen on the part of the parochial electors and others 
to take any responsible office under the Act. Here then, too, the 
Board have shown good discretionary wisdom. 
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Some of their ‘prescribed matter’ may not stand the test of the 
Courts, as being w/tra vires the Act, but in very few cases is any 
question likely to arise. It is nobody's interest to question the 
orders and regulations. Parishes and parochial electors in these 
days have no money to spend in litigation. In any case the 
orders, rules, opinions, and advice of the Board have largely 
contributed to make at all workable a statute as complicated as 
any ever placed on the statute book. 

J. Harris SToNne, 





STATUS OF CANADIAN QUEEN’S COUNSEL. 


HE rank of Queen’s Counsel has, for many years, been most 
freely bestowed in Canada. Acceptance of the honour carries 
with it no disabilities. Whatever professional work a man has 
done as an Advocate or Barrister he is at liberty to continue on 
attaining his new dignity. In partnership or alone he may advise 
clients directly, and carry on cases from their inception. Applica- 
tion for promotion is neither necessary nor customary. Long 
service and distinction at the Bar are supposed to be recognized 
without solicitation, and it is only when these qualifications are 
lacking that the aspirant makes his desire known; generally 
through political friends. Since Confederation appointments have 
been made by the Governor-General, upon the recommendation of 
the Minister of Justice, who has consulted neither Bench nor Bar as 
to the legal reputation and standing of his nominees. The Govern- 
ments of the day—with the notable exception of Mr. Mackenzie's 
administration—have regarded the bestowal of silk as an easy way 
of paying a compliment to those lawyers who have actively sup- 
ported their policy. The eminence at the Bar of opponents has been 
seldom recognized, and men of great ability, with no political ambi- 
tion, have been passed over again and again in favour of less able 
juniors fortunate enough to possess influence with the Government. 
This conversion of an honourable ensign into a common and 
comparatively worthless title is the natural outcome of Canadian poli- 
tical methods. In the early part of the century, when English influ- 
ences and traditions were strong, the distinction was conferred most 
sparingly. From 1791 to 1839 only thirty-four patents were issued 
in Lower Canada, and the honour was held in the highest esteem. 
The evil of excessive appointments appears to have commenced 
at the time of Confederation (1867), when the honour was so 
freely and unworthily bestowed that some of the senior Queen's 
Counsel seriously contemplated returning their commissions. Not- 
withstanding general dissatisfaction the Government continued to 
make the title a political favour, and from time to time added freely 
to a class already far too large. These wholesale, partisan creations 
became notorious, and in 1882 Scoble Q.C., of the English Bar, 
raised the question of the status of Canadian Q.C.’s when appearing 
before the Privy Council. He was in doubt as to whether his 
acceptance of a brief, with the Attorney-General of Ontario as 
leader, would be considered a breach of etiquette. The matter was 
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submitted to the English Attorney-General, who replied that the 
Privy Council was common ground to the Bars of the Empire and 
he saw no reason why equal rank should not be accorded to Her 
Majesty's Counsel from the Colonies when pleading in Colonial 
cases. This decision raised the prostrate dignity, and gave to it 
all the value it now possesses. In 18go it had again fallen so low 
in the estimation of some members of the profession that a few of 
the appointees did not think the honour worth the twenty dollars 
exacted for the preparation of the commission. A barrister wrote 
to the Legal News that some kind friend had got his name included 
in the list of Queen's Counsel, but he considered the game not 
worth the candle, and did not intend to send his fee. Another 
recipient, practising in Winnipeg, took an entirely different view of 
the matter and put up at the doorway of his office a huge black 
signboard, four feet long and three feet wide, on which was printed, 
in large gold letters, ‘X. Y. Z., Q.C., Barrister, &e.’; the letters Q.C. 
being three times the size of the others. That the title is still 
eagerly sought after by certain members of the profession was 
proved by the list of 173 names recommended for the sanction 
of the Governor-General by Sir Charles Tupper on the eve of his 
defeat at the last general election. At this time (1896) out of 462 
lawyers practising in the district of Montreal, 78 were Queen's 
Counsel—a ratio of one Queen’s Counsel to every 4,0co inhabitants. 
The publication of the additional names contained in the Order in 
Council created a sensation, and the Governor-General reserved 
his sanction. The Attorney-General of the new administration, 
Sir Oliver Mowat, prepared a report on the matter, which was laid 
before Council. It stated that there had been 481 appointments of 
Queen’s Counsel in Canada since Confederation (1867) and the 
proposed addition of 173 was startling, in view of the fact that 
the total number in England was only 217. The report continues:— 


‘The list has been generally disapproved, and this disapproval 
is shared by some who are named on the list as well as by gentle- 
men previously holding the rank of Queen’s Counsel, and by others. 
An examination of the list shows that the selection of the names 
was not made on the basis of professional or personal merit. On the 
contrary there are names in the list of gentlemen in regard to whom 
there could be no pretence or supposition of their having any claims 
on these grounds, and on the other hand many gentlemen have been 
omitted from the list whose professional merits exceed that of many 
of those named. Queen’s Counsel have precedence in the Courts 
over other barristers, and obviously there is great injustice in the 
bestowal of the honour and precedence upon inferior barristers to 
the prejudice of those better entitled thereto. Such a wholesale 
and indiscriminate selection as was recommended to Your Excel- 
leney is a degradation of the office, and is a grievance as regards 





ow ' wewelUOVrUCUCUCOrCNSCLCUrPlUhCrhRUlhUCUCrrC<CrWC<C DCU 





the Bar generally, instead of being a merited honour to those 
appointed. . . . The undersigned respectfully recommends that as 
a matter of justice to the profession, and in the interests of the 
public, the order which has been made be rescinded.’ 


The Governor-General approved of the report and refused his 
sanction to the Order in Council submitted by Sir Charles Tupper. 

Since the Laurier Government came into power no Queen's 
Counsel have been named, owing to the doubt which has existed 
since Confederation as to the respective powers of appointment of 
the Provincial and Dominion Governments. The latter, through 
the Governor-General, has admittedly the sole right to grant 
precedence and pre-audience in the Supreme and Exchequer Courts, 
which are under Federal jurisdiction. The dispute has been 
whether the patents conferring this rank extend to the Courts of 
Queen’s Bench and Superior Courts, which are administered by 
the Provincial Legislatures. Ontario contended that under the 
British North America Act the Provinces had the right to grant 
precedence and pre-audience in the Courts under their control ; 
Her Majesty, as fous /onoris, being represented in matters of 
Provincial jurisdiction by the Lieutenant-Governors. This view 
has been upheld by the recent judgment of the Privy Council’, 
and a question upon which Canadian Courts have rendered con- 
flicting decisions is at last definitely settled. There will now take 
place a division of Queen’s Counsel into two classes, viz. Federal 
and Provincial, and the position is as follows :— 

I. Queen’s Counsel created before Confederation preserve rank 
in all the Courts of Canada. 

II. Queen’s Counsel appointed by the Governor-General since 
1867 retain precedence before Federal Courts, but lose it in Pro- 
vincial Courts in favour of those holding commissions from the 
Lieutenant-Governors. 

Any exercise of the power vested in the Provinces must cause 
an increase in the number of patents, and lead to confusing claims 
of precedence in the different Courts of the Dominion. 

Anticipating a favourable judgment from the Privy Council the 
Legislature of Ontario, in April 1897, passed an Act? limiting 
the number of Queen’s Counsel to be appointed by the Province 
to five in one year, or twenty in four years. This is a step in the 
right direction, but comes too late, and Her Majesty will be most 
abundantly supplied with Counsel in Canada for a generation to 
come. ALBERT SWINDLEHURST. 


? See A.-G. for the Dominion of Canada v. A.-G. for the Province of Ontario, "98, A. C. 247. 
? 60 Vict. c. 26. Ontario. 








REVIEWS AND NOTICES. 


[Short notices do not necessarily exclude fuller review hereafter. | 


The Law of Legislative Power in Canada. By A. H. F. Lerroy. 
Toronto: The Toronto Law Book and Publishing Co., Lim. 
1897-8. 8vo. Ixx and 825 pp. (378. net.) 


Mr. Lerroy has written an admirable book, which will at once become 
the leading authority on its subject. 

He has carried through with success two tasks, each of which involves an 
infinity of thought and of labour. 

He has, in the first place, reduced the constitutional law of the Dominion, 
at any rate in respect of legislative power, to a series of sixty-eight leading 
propositions or articles, which in fact form a code. How much mental 
effort must have been required to effect this result can be apparent only to 
those unfortunate persons who have occupied themselves in the production 
of legal text-books. It is a difficult thing enough to collect from a statute, 
such as the British North America Act, and from the judgments which 
elucidate or obscure its meaning, the principles which make up the public 
law of the Dominion. It is a hard thing to express these principles in 
language which is accurate without being pedantic or obscure, and it is 
almost equally hard to make patent to the ordinary reader the full effect of 
general propositions, which, just because they are true and fundamental, are 
apt to appear little better than truisms. These difficulties Mr. Lefroy has 
overcome. His sixty-eight constitutional articles, if we may so call them, may 
no doubt, some of them, be open to discussion, but no one can doubt that 
they contain the fundamentals of Canadian constitutionalism. They are all 
of them again important; they are expressed in language which is at once 
precise and clear. Let us take two examples of our author’s manner :— 

1. ‘The British North America Act is the sole charter by which the rights 
claimed by the Dominion and the Provinces respectively can be determined.’ 

12. ‘The powers of legislation conferred upon the Dominion Parliament and 
the Provincial Legislatures, respectively, by the British North America Act 
are conferred subject to the sovereign authority of the Imperial Parliament.’ 

No one can fail to understand the language of each of these articles. 
What is not so apparent to the cursory reader is that they lay down the 
foundation upon which all profitable speculation concerning Canadian 
constitutional law must rest. The first article impresses upon students the 
important consideration that the British North America Act is the constitu- 
tion of the Dominion, and that though the history of Canada prior to the 
passing of the Act may occasionally throw some light on its meaning it is 
from the statute of the Imperial Parliament, and from that alone, that all 
legislative authority throughout the Dominion is derived. The constitution 
must in the main be its own interpreter. The twelfth article expresses the 
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equally important principle, the absolute legislative authority possessed 
throughout the British Empire by the lmperial Parliament of the United 
Kingdom. This authority is, it is true, in Canada at least, rarely exercised, 
but for the understanding of the peculiar fourm of federalism which has been 
established in British North America, the complete recognition of the 
sovereignty of the Imperial Parliament is essential, and in nothing does 
Mr. Lefroy better exhibit his firm grasp of his subject than in the thorough- 
ness With which he carries out this dogma of Parliamentary sovereignty to 
its full and logical results. The curious idea suggested by Draper C. J. that 
the words ‘exclusive legislative authority,’ which occur in the British North 
America Act, s. 91, exclude the legislative power of the Imperial Parlia- 
ment, could never have obtained the currency which it certainly has acquired 
if even learned lawyers had not occasionally failed to realize that the 
Parliament at Westminster is a sovereign legislature. It ought to be added 
that this sovereignty, so far from being inconsistent with the practical 
independence of the Canadian Legislatures on all matters of solely Canadian 
interest, in some respects facilitates the amendment whenever it may be 
required of the Canadian Constitution, and explains the absence of provi- 
sions for the carrying out of constitutional changes. In any case Mr. Lefroy 
has not only laid down the doctrine of Parliamentary sovereignty, but has 
also worked out its full effect. Thus articles 13, 15, and 16, to mention no 
others, are in reality deductions from article 12. 

Mr. Lefroy, in the second place, has, besides drawing up a constitutional 
code, accompanied each article with an elaborate commentary, the object 
whereof is both to explain the article and to justify it by proving that it is sup- 
ported by the decisions of the courts and by judicial dicta. The labour which 
this kind of commentary, constructed for the most part from the tpsissima 
verba of eminent judges, entails upon a writer will never be fully understood 
by any man who has not himself tried to compile a commentary of the same 
kind. The effort is a tempting, and may at first sight seem an easy one, 
but the wearied author will soon find that the writer who undertakes to 
justify every proposition he lays down, not only by constant references to 
cases, but also by citations from judgments, has involved himself in a kind 
of toil paralleled only by the attempt made by some theologians of past 
generations to justify every important statement by putting it in language 
taken from Holy Writ. No one can dispute that a writer at the earlier 
part of his career gives much additional authority to his legal statements by 
embodying them in language taken from judgments. Yet a sympathetic 
critic may regret the need for a kind of labour which, if it increases the 
value of a good book, has often deterred men of knowledge and capacity from 
ever trying to produce good law books. 

Here in fact we come across a question suggested by the very excellence 
of Mr. Lefroy’s treatise. It is an excellent book of its kind, but is it quite 
certain that the kind of annotated codes of which so many have been pro- 
duced during the last twenty-five years really repay the labour consumed 
upon their production? The essential characteristic of these works is that 
in them the law is first stated in the form of general propositions, and is 
then explained with more or less of illustration in the form of commentary 
upon each proposition or article. This mode of presenting the law has 
undoubted advantages. It has, however, two great defects. It imposes 
a good deal of additional labour upon the writer, and, what is a more serious 
matter, it presents the law in a form which to most readers is unattractive, 
and in fact unintelligible. Can any one, for instance, doubt that Blackstone's 
flowing and discursive method of disquisition has attracted and instructed 
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a far greater number of readers than could have been induced to read a work 
in which the whole law of England had been reduced toa series of accurately 
stated propositions? It is all very well to say that readers ought to have 
preferred the accuracy of a code to the literary charm of Blackstone's 
Commentaries; but one main aim with which a book is written is that it 
should be read, and a style which deters readers is pro tanto a bad style, 
Nor is it quite certain that when a topic is presented in a way which does 
not attract readers, we ought not to infer that there is some real fault in the 
mode of presentation. One reason at any rate why most students prefer 
a discursive exposition to an annotated code is that conciseness does not 
promote intelligibility. The authors who, during the last thirty years or so, 
have attempted at once to codify and explain the law have not gained the 
ear of the public. It may be doubted whether we ought not to revert to 
the discursive method of continuous exposition which has made Blackstone's 
Commentaries and Story’s Conflict of Laws part of the literature of the 
English people. However this may be, Mr. Lefroy, naturally enough, has 
followed the fashion of his time. His treatise is a most excellent specimen 
of the class of work to which it belongs, and tends certainly to justify 
attempts to digest a department of law into a series of articles, followed by 
explanatory comment. . 
: A. V. Dicey. 


A Treatise on the Law of Collisions at Sea. By Reainacp G. Marspen, 
Fourth Edition. London: Stevens & Sons, Lim. 1897. 8vo. 
Ixxvi and 686 pp. (28s.) 


Tats is a timely new edition of an excellent book. The changes intro- 
duced by the new Regulations for preventing Collisions at Sea (Nov. 27, 
1896) are considerable, and we have them here with a very useful com- 
mentary. Mr. Marsden protests against the prolixity of the Rules ; but much 
of the new matter is explanatory, and for the sake of better definition, and 
it seems clearly expressed. One important change (Art. 28), making it 
obligatory upon vessels in sight of one another to signal their changes of 
course, made under the Rules, will, Mr. Marsden thinks, ‘probably be a 
fruitful source of litigation, if not of collision.’ The book is, of course, revised 
to meet the Merchant Shipping Act, 1894. The American reports have 
been searched, with the result that a large number of new references to 
American decisions, both before and since the last edition (1891), are given. 
Also we have a large number of new cases in the English Courts since that 
date. 

A want of accuracy is noticeable in the citations of some recent cases, 
which is unfortunate. For instance, The Englishman and Australia ('94, 
P. 239) is cited (p. 187) for the proposition that where tug, tow, and third 
ship were all to blame for a collision, ‘it was held that the measure of 
the liability of the tug and tow was, not the tonnage of the tug, but the 
tonnage of the tow.’ The learned President in that case rejected a conten- 
tion that the tonnage of the tug limited the total liability of the tug and 
tow; but he did not decide that the tug could not limit her liability by 
reference to her own tonnage. 

Again, the cases of the Emerald and the Greta Holme ('96, P. 192) are 
cited ; they are important decisions of the C. A., reversing the Registrar and 
the President, as to the manner in which a harbour authority may charge 
for the use of its wreck-raising plant; but the effect of the cases is quite 





April, 1898. ] Reviews and Notices. 201 


misstated (p. 134). And the decision in the House of Lords in one of 
those cases, the Greta Holme ('97, A. C. 596), reversing the C. A., that 
a public body whose vessel has been run down may recover for loss of her 
use Without showing ‘tangible pecuniary loss,’ is not recognizable in the 
mention made of it on the sume page. 

The valuable judgment of Gorell Barnes J. in the Ripon City ('97, P. 226), 
given in May, four months before the date of this edition, might have been 
usefully cited in Chap. II. 

An interesting feature is the addition which has been made to the Note 
upon the history of the rule as to division of loss in England. The cases 
cited in the former edition dated from 1677 onwards. The examination of 
the files of the Admiralty Court has now been carried back to the sixteenth 
century, and a summary of the decisions from 1614 is given. This seems to 
show that during the seventeenth century division of loss was sometimes 
awarded when the collision had cecurred without fault on either side. Also 
that sometimes only half damages were awarded, though the defendant's 
ship had been alone to blame. And, again, the summary shows that in the 
latter half of the seventeenth century, and in the first half of the eighteenth 
ceutury, awards dividing the loss were made on the ground of uncertainty 
as to the true cause of the accident. 

So far as these early decisions imposed liability upon defendants who were 
guilty of no negligence it is clear that they do not accord with the law as 
now understood; and the same is true of those decisions which awarded 
half damages only against a defendant alone to blame. But the division of 
loss in cases where the cause of loss was uncertain does accord with the law 
of to-day, if the uncertainty was as to whose negligent act (both having been 
negligent) did the mischief. Mr. Marsden seems disposed to regard the 
‘uncertainty’ in these cases to have been uncertainty in the proof as to which 
ship was negligent. That is how he speaks of cases of ‘ inscrutable fault’ in 
his paper on the subject in the L.Q. R. vol. ii. p. 357. But it may be that 
the uncertainty was as to which negligence was the true cause of the accident 
(cf. s. 407 of the French Code of Commerce). And read in that sense those 
cases suggest the principle which seems really to lie at the bottom both of 
the Admiralty and the Common Law rules on the subject of contributory 
negligence. Where an accident can be definitely attributed to the negligent 
act of the plaintiff, or of the defendant, as its proximate cause, he and he 
only is responsible for it ; bit where both parties have acted negligently, 
and the accident cannot be attributed to the negligent act of the one rather 
than to the negligent act of the other, then in Admiralty the loss is divided, 
and at Common Law neither party can claim. 

The statement of the rule of liability where two colliding ships have both 
been to blame has been somewhat altered in this edition. And Mr. Marsden 
expresses some doubt whether the siatement as it now appears is in all 
respects accurate. The problem appears to be to state the Common Law 
rules with regard to contributory negligence, and to show how far their effect 
is qualified by the Admiralty rule of dividing the loss. 

The Common Law rules were tersely expressed by the present M. R. 
in The Bernina (12 P.D. at p. 89) as follows :—‘ (1) A without fault of his 
own is injured by the negligence of B, then B is liable to A. (2) A by his 
own fault is injured by B without fault on his part, then B is not liable to 
A. (3) A is injured by B by the fault more cr less of both combined, then 
the following fuither distinctions have to be made :-- 

‘/a) If notwithstanding B's negligence A, with reasonable care, could have 
avcided the injury, he cannot sue B. 
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*(b) If notwithstanding A’s negligence B, with reasonable care, could have 
avoided injuring A, A can sue &. 

‘(c) If there has been as much want of reasonable care on A’s part as on 
B's, or in other words if the proximate cause of the injury is the want of 
reasonable care on both sides, A cannot sue B. In such a case A cannot 
with truth say that he has been injured by B's negligence, he can only with 
truth say that he has been injured by his own carelessness and B's negli- 
gence, and the two combined give no cause of action at Common Law.’ 

Of these rules (1) and (2) are as applicable in cases of collisions between 
ships as in any other class of cases. And as regurds the application of (3) we 
have it on high authority that ‘the rules of the Court of Admiralty and the 
rules of a Court of Law as to what amounts to being a fault occasioning 
the accident’ do not ‘ differ in the slightest degree’; and further, that the 
principle that the negligence of one party is not to be regarded as causing 
the accident if the other party could, by reasonable care, have avoided the 
consequences of that negligence, applies also to Admiralty cases *. 

Mr. Marsden expresses the Admiralty rules thus (p. 25): ‘(1) a ship A may 
recover full damages against the other B when the collision was caused 
entirely by the negligence of B, including the case where the collision 
would not have occurred but for negligence of A, provided B could. with 
ordinary care have avoided it ; (2) A can recover nothing if with ordinary 
care exercised up to the moment of collision she could have avoided it ; 
(3) A can recover half damages, although with ordinary care exercised up 
to the moment of collision she might have avoided it, if B, by the exercise 
of like care, might have avoided it; (4) in the last case B recovers half 
damages.’ 

Mr. Marsden’s doubt about this statement arises from a dictum of Lord 
Blackburn in Dublin, §e., Railway Company v. Slattery, where he said*: 
‘It may well be that both parties are guilty of a neglect of duty, and 
that if either had used reasonable care and skill the collision would have 
been avoided. In such a case the maritime law, which is followed in the 
Admiralty, apportions the joint damage.’ But that seems really in accord 
with Mr. Marsden’s rule (3) ; and the context shows no ground for supposing 
that Lord Blackburn was intending to deny that A can recover full damages 
(in Admiralty) if B might have avoided the consequence of A’s negligence, 
and negligently failed to do so, If he did so intend the effect of the dictum 
seems destroyed by Lord Blackburn's own subsequent decision in Cayzer v. 
Carron Company *. 

The above statement is open to the objection that rules (2) and (3) are 
not distinct from one another; that (3) in fact partly contradicts (2). 
Perhaps the following expresses the whole rule where both ships have 
been in fault :—-Where there has been negligence or fault causing a collision 
on board both ships the loss is to be divided equally, unless one of the ships, 
and one of them only, might with ordinary care exercised up to the moment 
of collision have avoided it; in the excepted case the ship which might 
have avoided the collision is alone liable. 

The doctrine of Davies vy. Mann seldom appears in Admiralty collision 
cases, but that is perhaps explained by considering that a ship's fault lies 
most frequently in some breach of the Regulations, so that she is deemed to 


! Per Lord Blackburn in Cayzer v. Carron Co., 9 App. Ca. at p. 882. 
® Cayzer v. Carron Co., 9 App. Ca. 873. The Monte Rosa, ’93, P. 23. 
* 3 App. Ca, at p. 1206. 

* Supra, and see in The Khedive, 5 App. Ca. at p. 892. 
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be to blame for the collision whatever the conduct of the other ship may 


have been. 
Mr. Marsden’s book stands without a rival upon its subject, and the 
practitioner with this new edition in his hand will feel no desire to find 


e rival. T. G. Cc. 





The Devolution of Real Estate on Death under Part I of the Land 
Transfer Act, 1897, with the Act and Rules. By L, G. Gorvon 
Rossins. London: Butterworth & Co. 1898. 8vo. xv and 
150 pp. (6s.) 

THOUGH various articles have appeared in law journals this is, we believe, 
the first published book which deals in detail with the questions arising on 
the construction of Part I of the Land Transfer Act, 1897. The book is 
opportune, and is full of suggestions which should be of practical value to the 
legal profession. In a masterly way, and, in some cases, at considerable 
length, the author deals with the chief problems suggested by the new Act, 
though his attention is almost exclusively confined to its operation as regards 
unregistered land. 

He points out with some force the inconvenience arising from the absence 
of express powers to appoint executors or administrators (pp. 11-13 and 17) 
of the real estate separately from the personal estate or to enable (pp. 39, 40) 
the personal representatives, without risk, to let the heir or devisee into 
possession of the land until the debts of the deceased have been provided for. 
He also notices (pp. 94-98) that the effect of the Act is to enlarge the class 
of assets known as legal assets, though, now that specialty debts have lost 
their priority, this change in the law is of less practical importance. 

The argument (pp. vil, 92, 93) adduced to show that real estate is now 
rendered liable for the payment of legacies is undeniably strong, and serves 
to indicate that the sections were originally framed on the assumption that 
the beneficial interests in real estate were to be assimilated to those in 
personal estate. 

There are other views propounded by the author with which we cannot 
altogether concur. Thus the rule (p. 24) that some act on the part of the 
lord is necessary to enable the copyhold or customary tenancy to be changed, 
does not apply where the copyhold has been severed from the manor by con- 
veyance of the freehold apart from the manor itself. 

Moreover, the definition in section 1 (4) is probably intended to cover 
those cases (which it is believed occur in Westmoreland) where the legal 
estate in customary freeholds passes without any act on the part of the lord, 
though he may, in order to keep a record of the persons liable for services or 
fealty, substitute the names on the manor roll. 

The statement (p. 23) that on the death of a co-parcener her aliquot share 
will be unaffected by the Act, and will devolve on the surviving co-parceners 
in right of survivorship, is so manifestly an oversight as to need no further 
comment. 

Again (pp. 27 and 30) the author suggests that on the death of a tenant 
in tail the estate will pass to the legal personal representatives to the full 
extent of the estate tail, and that the rents and profits will during administra- 
tion be assets for the payment of the debts of the deceased, the representatives 
having however no power to bar the entail. It is admitted (p. 26) that on the 
death of a tenant for life the whole fee does not pass to the representatives so as 
to become liable for the debts of the deceased. Why then draw any distinction 
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between the two estates? No doubt one is an estate of inheritance and the 
other is not, but why should the representative be in a better position than 
a purchaser from a tenant in tail who fails to enrol his purchase deed as 
a disentailing assurance within the time allowed! If an estate tail vests in 
the representative it must either alter the heirs inheritable under the entail 
or else create an estate in the representative to continue so long only as 
there are heirs in existence inheritable under the estate tail of the deceased. 
But even if an estate tail does pass, it is only the real estate of the deceased 
(see s. 2 (3)) which is to be liable for his debts. 

The only question then, if question there be, is, it seems, whether or not 
the bare fee simple passes on death of a tenant for life or in tail, but not so 
as to become liable for debts. But assuming that an estate tail does pass to 
the representative, why should he (pp. 28, 54, 55) have the powers of a tenant 
for life under the Settled Land Acts? The principle of those Acts is to make 
the person beneficially entitled in possession to land the master of the 
situation. It is true that section 58 of the Act of 1882 does not say 
expressly that the persons who are to have the powers must be beneficially 
entitled, but then, when the Act was passed, it could not well have been 
otherwise ; moreover the section should be read with the definition of a tenant 
for life (see s. 2 (5)). 

Then, again (pp. 55-58), where land is devised to uses creating a settle- 
ment, surely it is sufficiently clear that any exercise of the powers under the 
Settled Land Acts by the tenant for life would only be good in the event of + 
the executor assenting to the devise, though whether the assent was made 
before or after the exercise of the power would probably (p. 100) be 
immaterial. 

It is difficult to see (p. 57) how the representatives could exercise the 
powers of the Settled Land Acts on behalf of an infant, for a contract to sell 
under those Acts would probably operate as an assent to the devise, and then 
the representatives’ power of sale would be gone. 

It is pointed out (p. 103), we think rightly, that where there are two or 
more personal representatives an assent to a devise must, subject to an order 
of the Court, be made by all of them, but in the following page it is suggested 
that the assent of one of several representatives to a devise for his own 
benefit would be sufficient : now it is obvious that both of these propositions 
cannot be correct. 

The short time which Mr. Robbins allowed himself in the preparation of 
his work, and the complexities of the subject-matter, sufficiently account for 
the few inaccuracies to which we have ventured to call attention. 

It remains a serious matter that the editor of Bythewood and Jarman’s 
Conveyancing should find so many objections to the practical working of the 
real representative sections of the new Act, and the question arises whether 
those sections ought not to be repealed and replaced by clearer and better 
considered provisions. B.L.O 


Manuel Elémentaire de Droit Romain. 2° 6d. Paris. 1898. 8vo. 
xvi and 1088 pp. 

Textes de Droit Romain annotés, Par P. F. Grrarp, Professeur a la 
Faculté de Droit de Paris. 2™° éd. Paris. 1895. 18mo. xi 
and 799 pp. 

Tue above Manuel is, as it professes to be, a scientific as well as au 
elementary work. To many English readers the former characteristic will 
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appear to predominate, and it may safely be said that there are few 
students of Roman law so advanced, that they would not learn much from 
M. Girard’s Manuel. It is arranged on the old institutional plan of 
persons, things, and actions, which, however much criticized in modern 
times, is at least intelligible and convenient. This is preceded by a brief 
bibliography and a good historical introduction. The text is not encumbered 
with quotations, and the style has all the lucidity which is so eminently 
characteristic of French works on scientific subjects. A worker in the same 
field will not always agree with M. Girard’s conclusions ; but they are never 
advanced without full reference to original authorities, as well as to the 
latest modern literature on the subject. These references, given throughout 
in footnotes, have in no instance been found in fault during a considerable 
use of the book by the present writer. On special request, there has been 
added, to the Table des Matiéres of the original work, a good Index (Table 
Alphabétique), which doubles its value as a book of reference. A second 
edition, within less than a year of the first, is some testimony to the utility 
of M. Girard’s Manuel, 

The ‘ Textes’ of the same author is an extremely handy book of reference, 
containing, besides the familiar Commentaries, all the subsidiary sources 
of information on Roman law, in the shape of enactments and records of 
practice, that have been made out down to the most recent times. In 
these points the work will well bear comparison with the excellent ‘ Fontes’ 
of Bruns, the use of which, in its latest form, is duly acknowledged. 
Perhaps the utility of M. Girard’s book would be increased by a substitu- 
tion of the necessary passages from Varro, Festus, &c., in place of Justinian’s 
Institutes, which are easily obtainable elsewhere. E.C.C. 





A Treatise on the Law of Mortgages, Pledges, and Iypothecations ( founded 
on Coote’s Law of Mortgages). By Lxeorotp Grorck Gorpon 
Rossins, assisted by Frepertck Trentoam Maw. London: 
Stevens & Sons, Lim., and Sweet & Maxwell, Lim. 1897. 2 vols. 
8vo. 1759, cexxvii, and xvi pp. (£3.) 


THERE is a great deal of ‘Coote’ in Mr. Robbins’ book, but the arrange- 
ment is quite different and, it may be said with truth, much improved. As 
it stands now, this work may be taken as a complete treatise on the law of 
mortgages, brought down to date. It embraces the whole subject and, so 
far as we have been able to ascertain, is generally accurate in stating the law. 

But it is a characteristic of ‘ Coote,’ a characteristic which appears also in 
Mr. Robbins’ book, and is almost necessitated by having to compress so vast 
a subject into a practical treatise, that the propositions of law are occa- 
sionally somewhat meagre. For instance, Blake v. Gale, 32 Ch. D. 571, and 
Ridgway v. Newstead, 3 De G.F. & J. 474, are cited on p. 795 (the table 
of cases wrongly refers to p. 796) only for the proposition that ‘ Deteriora- 
tion of the security by non-claim for a long period precludes a mortgagee, 
whose security proves insufficient, from following the general assets in the 
hands of legatees.’ This is the only reference to Blake v. Gale, if we 
may judge from the table of cases; and we venture to think that the effect 
of Blake v. Gale should have been more fully stated. 

We notice a statement, repeated from Coote, that the doctrine of vendor's 
lien applies to chattels real, but not to other personal estate. The marginal 
note is only ‘ vendor's lien does not apply to personal chattels, which is 
a different proposition. The text goes on to give the reason : ‘ for as soon as 
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the vendee of goods has possession, actual or constructive, the lien is gone.’ 
The reason, of course, only applies to personal chattels. Is it true to say 
that the doctrine of vendor's lien does not apply to any personal estate 
which does not consist either of chattels real or of personal chattels? It is 
singular what a dearth of authority there is on the point. Something very 
like such a lien was allowed in Lap. Pemberton, 2 Mont. & Aayr. 548, 
and in Mycock y. Beatson, 13 Ch. D. 384; and it was not argued that such 
a lien was impossible in Re Albert Life Assurance, L. R. 11 Eq. 164, though 
the decision turned on another point. 

According to the convenient practice now frequently adopted, the refer- 
ences to contemporary reports are given in the table of cases. Country 
practitioners will feel very grateful for this, though the trouble of doing it 
must have been immense; and it is to be expected that the patronage of 
that class of buyers will repay the authors and publishers for this part of 
their labour. 

The table of contents is made really useful. This aid to the practitioner 
in finding what he wants is perhaps. more essential in a book on such 
a general subject as the law of mortgages than it would be in a work 
of a different class, and we congratulate the authors on avoiding the too 
frequent fault of leaving the practitioner to rely on an alphabetical index. 





Droit public, Histoire des Institutions Politiques et Administratives de 
la France. Par Pavut Viowter. Tome deuxiéme.  Période 
Frangaise. Moyen Age (Royauté—Eglise—Noblesse). Paris: 
Librairie de la Société du Recueil Général des Lois et des Arréts. 
1898. 8vo. 470 pp. 


Ir is now twelve years since the learned author published the first volume 
of his work, and that has already attained to the merited honour of a second 
edition. In the preface to that volume we were promised a work in three 
divisions, relating respectively to the sources of French law, the history of 
theix private law, and the history of their public law. The first two of these 
three divisions of the subject were dealt with in the former volume ; the 
third division, that relating to public law, or what we should call constitu- 
tional law, is treated in the volume now before us. It is an elementary and 
introductory work, and does not profess to be anything more. While we 
do not think it is likely to be quite as popular in this way as the former 
volume, there is plenty of curious information in it, and the student of 
English constitutional history will find it extremely useful as a guide to 
analogies and comparisons. 


For instance, in the sketch of the great officers of the court we read of the - 


chancellor being forbidden to put the seal to documents contrary to the 
‘ordonnances ’ (p. 133). The effect of this in the long run was to give him 
more independence, and it was considered that if the king ordered an 
improper document to be sealed, the chancellor ought not to obey such an 
order without making remonstrance. We recall John of Salisbury’s 

‘Hie est qui leges regis cancellat iniquas, 

Et mandata pii principis aequa facit.’ 
But if the king insisted the chancellor would sometimes save his responsibility 
by adding the words ‘Sigillata de expresso mandato regis.’ Louis XI's 
chancellor appears to have continued his remonstrances till he was threatened 
with death for his contumacy. But Francis I seems to have acknowledged 
the impropriety of his predecessor’s conduct, for he likened him to a certain 
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famous judge of whom it was related that he used to sit with his hand on 
an enormous sword, ready to draw it and cut down any suitor who ventured 
to appeal (p. 135). The king’s little joke, however, would be pointless at 
the present day, for the judge alluded to, in thus upholding the sanctity of 
the chose jugée, was really only anticipating the latest developments of French 
civilization. 

On the question of the exclusion of women from the throne we have the 
so-called Salie law satisfactorily explained. The principle of exclusion, it 
seems, was established only in the fourteenth century, and no one thought at 
that time of basing it on a Salic law (p. 56). 

We know that King Louis Philippe called himself King of the French, 
and not King of France; M. Viollet tells us that the king’s title was at first 
Rex Francorum in Latin, but in French Roi de France; at the end of the 
sixteenth century it was Francorum et Navarrae Rex; in the seventeenth, 
Galliarum et Navarrae Rex (p. 96). The title ‘Most Christian King’ was 
formally given by Pope Paul II (p. 99). ‘ By the grace of God’ began to 
be considered peculiar to kings in the fifteenth century (p. 102). Bishops 
had so styled themselves, but after the time of Pope Boniface VIII the 
formula Det et Sanctae Sedis Apostolicae gratia episcoyr became more popular 
(p. 327). We get some instructive remarks on the cungé d’élire on pp. 
339-341. 

It is amusing to see the spread of a very modern word: ‘On I'a vu 
s’‘acharner contre les excommuniants, et, comme nous dirions en style moderne, 
les boycotter’; and interesting to observe that of English writers and docu- 
ments M. Viollet cites among others M. Maitland (p. 293), William Stubbs, 
ed. 1896 (p. 260), Fortescue, On the Governance of England (p. 188), and 
‘La vieille et gothique assise de la grande charte’ (p. 238). We could 
understand an eighteenth-century antiquary calling Magna Charta ‘Gothick’: 
it is a puzzling epithet from a scholar like M. Viollet. 





Stone’s Justices’ Manual. Being the yearly Justices’ Practice for 1898. 
A, Guide to the ordinary Duties of a Justice of the Peace, Thirtieth 
Edition. Edited by Grorce B. Krennetr. London: Shaw & 
Sons; Butterworth & Co. 1898. 8vo. 1123 pp. (25¢.) 


The Magistrates’ Annual Practice, 1898, being a Compendium of the Law 
and Practice relating to matters occupying the attention of Courts of 
Summary Jurisdiction, §c. By Cuartes Mitner ArkINson, 
Stipendiary Magistrate for the City of Leeds. London: Stevens 
& Sons, Lim., and Sweet & Maxwell, Lim. 1898. 8vo. 961 pp. 
(18s.) 


Stonr’s Manual is a well-known work, and can be seen with its familiar 
blue cover in the hands of any justices’ clerk. It is a Justices’ Manual, 
distinguishing it from its fellow, The Magistrates’ Annual Practice, with 
a red cover, and may be said to be as suitable for the use of a clerk to 
justices as the Annual Practice is for the use of magistrates; not that there 
is any difference between a justice of the peace and a magistrate except in 
name. The Manual has reached its thirtieth edition this year, having been 
before the public over fifty years, and there appears to be a new departure 
towards an annual edition as in the case of the Annual Practice. Thirty 
editions of such a work prove its value, and the care with which each edition 
has been revised, with notes explanatory of the judgments in every case, 
well arranged for reference, bas given it the great reputation which it 
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deserves. The Magistrates’ Annual Practice, noticed in this Review last 
April, is comparatively a recent work, the present being the third annual 
edition. Annual editions of such works eve necessary in the face of the 
facts mentioned in the preface that seven statutes have been passed since the 
edition of 1897 ‘directly connected with the subject-matter of this book,’ 
and ‘some forty or fifty decisions of the High Court reported.’ Among 
new statutes both books attach considerable importance to the Infant Life 
Protection Act. This Act throws some new responsibilities on boards of 
guardians; but the members of those boards are mostly enthusiastic 
economists of rates, and nothing can be done without the expenditure of 
money. The Act will also throw an additional burden on the willing 
shoulders of magistrates, who show so much anxiety to attain to the dignity 
with which that high office is invested. Both books can be recommended. 
The Justices’ Manual is a fuller exponent of the law, while the Magistrates’ 
Practice is a handy book for the magistrate. The i ex in both is full and 
good, but a little more ingenuity and consideration or the lay mind might 
be devoted in future editions to furnishing the means of simpler and quicker 
reference. Looking up a point in a crowded and noisy court is not the same 
thing as looking it up at leisure in a town clerk’s office or a magistrate’s 
study ; and expert editors who mean their books to be helpful to laymen 
should bear in mind that the professional use of books of reference is itself 
an art, and does not come by nature. In a practice book of general utility 
it is almost impossible to have too many cross-references. We do not, 
indeed, expect learned editors to satisfy the country justice who could find 
nothing about bellows—but that is another story, and is written in the 
chronicles of Mr. Hicks of Bodmin. 

In future editions it might be an improvement to give fuller information 
as to the practical effect of awarding costs, which often run up a small fine 
to a substantial amount. Part III of the Schedule to the Summary 
Jurisdiction Rules—not unimportant to justices’ clerks—appears to have 
been omitted by some accident in the Magistrates’ Annual Practice. 





A Students’ Manual of English Constitutional History. By D. J. Mepuey, 
Second Edition, Oxford: B. H. Blackwell. London: Simpkin, 
Marshall, Hamilton, Kent & Co. 1898. xxvii and 644 pp. 
(108. 67.) ' 


Smvcz Mr. Medley’s Manual of Constitutional History was first published, 
some three or four years ago, such important works have appeared upon the 
subject, so much light has been thrown upon some of its obscure problems, 
that a new and revised edition of the work is not only welcome, but 
necessary, if the book is to fulfil what Mr. Medley tells us is one of his chief 
aims—‘to place within the reach of the young student the results of the 
more recent work.’ Mr. Medley has studied the leading authors carefully, 
stated the results of their investigations clearly and concisely, and where 
problems are still unsolved, he has held the balance impartially between the 
conflicting views. We have little doubt that his book will continue to be 
extremely useful, not only as a manual for the young studeut, but also as 
a book of reference. For this latter purpose the arrangement, by which the 
growth of great institutions is clearly shown, and not ‘subordinated to the 
details of a general narrative,’ renders it particularly well adapted. 

Compering the second edition with the first we find, as might be expected, 
considerable alterations. The appearance of the ‘ History of English Law 
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before the time of Edward I’ and of ‘ Domesday and Beyond,’ have necessi- 
tated modifications, which are, of course, most obvious in the chapter dealing 
with the ‘ Land and its Inhabitants,’ the first in the book. Here Mr. Medley 
has rewritten or revised many sections, and has brought the subject com- 
pletely up to date. It is somewhat surprising, however, to find no reference 
to Meitzen’s great work. In many other chapters Mr. Medley has embodied 
some new matter, and modified some of his former views. Moreover, 
throughout the work his references are given in a clear and intelligible 
form, a matter of some importance in a book of this kind. 

We suppose it is inevitable that a ‘ Students’ Manual’ should savour of the 
lecture-room and the notebook, but we cannot help thinking that Mr. Medley 
would improve his book in future editions if he could persuade himself to 
quote rather less. It is surely not necessary to place such a phrase, for 
instance, as ‘in one way or another,’ within inverted commas. The frequent 
appearance of short quotations makes the style unnecessarily jerky and 
abrupt. On the whole, however, the work is not only careful and con- 
scientious, but it is probably the most complete and thorough handbook of 
English constitutional history now available. The appendix of cases illus- 
trative of constitutional points, for which there was no opportunity of 
dealing fully in the text, will be found useful until Mr. Medley’s own ees 
suggestion of a supplementary volume is carried out. 





The Law and Practice of the Stock Exchange. By B. E. Srencer 
Bropuurst. London : William Clowes & Sons, Lim. 1897. 8vo. 
xxvi and 328 pp. 


Mr. Spencer Bropnrurst’s book supplies a distinct want, and is a very 
useful addition to legal literature. Most of the existing treatises on the law 
relating to Stock Exchange matters are little more than handbooks; and 
Melsheimer and Gardner's ‘ Law and Customs of the Stock Exchange,’ 
though excellent as far as it goes, hardly professes to deal exhaustively with 
the subject. The author explains in his preface that it has been his object 
to produce a work which will be useful not only to lawyers, but to members 
of the Stock Exchange and the public generally. ‘Consequently,’ he says, 
‘I have cited many of the cases at a length which would perhaps have been 
unnecessary had the book been intended only for those to whom the legal 
reports are readily accessible. It is chiefly, too, with a view to the con- 
venience of the public, who generally have little opportunity for acquiring 
an intimate acquaintance with the manner in which the business of the 
Stock Exchange is conducted, that the chapter which illustrates the usual 
method of “ doing a bargain” has been inserted.’ There is no need for any 
apology on the part of Mr. Spencer Brodhurst tomembers of the legal profession 
for the system which he has pursued. Lawyers, no less than the public, will 
be grateful to him for setting out with some elaboration the more important 
of the cases which he has had occasion to comment upon ; for when reports are 
not at hand—and they are not always forthcoming—a reliable summary of 
an authority or a quotation from a judgment is of extreme value. Nor will 
they resent the instruction which the author gives as to the business ways 
and manners of brokers and jobbers. Few legal practitioners are so thoroughly 
versed in the technicalities of City affairs as to be able to declare confidently 
what meaning attaches to such expressions as ‘continuation,’ ‘ex all,’ 
‘ squeeze,” ‘shunting.’ and the like ; or to explain with lucidity to a Court 
or jury the mysteries incidental to the purchase and sale of securities. 
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Mr. Spencer Brodhurst has accomplished his double purpose of writing 
a book which would appeal to members of his own profession and business 
men, and he is to be congratulated upon having provided lawyers with 
a volume which is of far greater service to them than a compilation on 
narrower and more strictly legal lines. The chapters on ‘The Stock 
Exchange and its Management ’ and ‘ The Course of Business on the Stock 
Exchange’ are interesting; and those dealing with the formation, the 
completion, and the avoidance of the contract, and the rights of the parties 
under the contract—the most important part of the book—could not well 
be improved upon. The dates of all decisions referred to are given ; the 
table of cases is accurate ; and the index is full and well arranged. 





Ruling Cases. Fadlited by R. Camppett. With American Notes by 
Irvine Browne, Vols. XI, XII, and XIII. 2stoppel to Insurance. 
London: Stevens & Sons, Lim. Boston, U.S.A.: The Boston 
Book Co. 1897. La. 8vo, - Vol. XI, xxxvi and 701 pp.; 
Vol. XII, xxxii and 845 pp.; Vol. XIII, 716 pp. (25s.) 


Arter a careful consideration of these volumes, we can without hesitation 
recommend them generally as a careful and useful summary of the principles 
of law with which they deal. The work has been done with accuracy and 
much diligence. ‘To take instances, the article on ‘ Injunctions’ in Vol. XIII 
seems to us especially useful and well arranged, a very proper position 
of distinction being assigned to the important decisions in the case of 
Shelfer v. City of London Electric Lighting Company,’95, 1 Ch. 287 ; while 


other instances of careful and instructive compilation are the articles on 
‘ Fixtures’ and ‘ Highway’ in Vol. XII. The difficulty of dealing with big 
branches of the law in so small a space appears to us to be emphasized in 
the choice of such a heading as ‘Infant’ in Vol. XIII, the article on which 
is certainly inadequate to give comprehensively the leading principles on 
that branch of the law. This is, however, an obvious drawback, and one 
which the editors themselves recognize, and, generally speaking, the work is 
well done so far as it purports to go, and will he of service to students of 
the law, and we wish the undertaking all success. 





Company Law. By F. B. Patmer, Author of Company Precedents. 
London: Stevens & Sons, Lim. La. 8vo. xxxviii and 446 pp. 
(128. 6d.) 


It was a happy thought which inspired the author to reproduce his 
lectures in the shape of this book. There is no lack of works on company law 
—of big books and little books, but the big books are voluminous and the 
little books meagre and jejune. The present work realizes a golden mean 
and supplies a long felt want. All the principal topics of company are 
dealt with in a substantial manner, the arrangement and typography are 
excellent, and the whole of the Statute Law—an indispensable adjunct— 
is collected in an appendix. Perhaps what practising lawyers and business 
men will value most is the precious quality of practicality. Mr. Palmer's 
unique experience as a company draftsman enables him to know exactly 
what are the difficulties, the points which really arise in the formation and 
management of companies, and from this treasury of his experience he has 
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drawn generously for the benefit of his readers. The book is, we feel sure, 
predestined to popularity. 





The Elements of Mercantile Law. By T. M. Stevens. Second Edition. 
London : Butterworth & Co. 1897. Sm.8vo. xxv and 462 pp. 
(108. 6d.) 


A Book which contains in the small compass of this volume an outline of 
the law of contract and chapters on the sale of goods, agency, negotiable 
instruments, partnership, bankruptcy, and half a dozen other subjects, must 
necessarily be superficial. The work has, however, the merits one looks for 
in such a treatise: the leading principles are judiciously selected and are 
expounded clearly and for the most part accurately. The treatment of the 
subject of sale of goods in market overt is not satisfactory. The special 
custom obtaining in the City of London is treated as if it were the general 
law applicable to all sales in markets. Though sale to a shop-keeper of the 
articles in which he trades is not within the custom of London, it is surely 
inaccurate to state as a general proposition that ‘sale to the trader will 
not be within the protection of market overt.’ Nor is it correct to say 
that the law does not apply to horses. The law is the same for horses as 
for other goods, except that the statutes of Philip and Mary and Elizabeth 
require certain formalities beyond the common law usages of markets. On 
the whole, however, Mr. Stevens's work is an instructive and useful text-book 
for students. 





The Law of Divorce applicable to Christians in India (The Indian Divorce 
Act, 1869). By H. A. B. Rarrigan. London: Wildy & Sons. 
Allahabad: The Pioneer Press, 1897. 8vo. xix and 460 pp. 
(18s. net.) 


Wuits this book is intended for the use of practitioners in India, it is of 
some interest to students of comparative legislation. 

The Indian Divorce Act (Act No. IV of 1869) contains some provisions 
which are somewhat strange to the English lawyer. For example, a 
divorce under the Act cannot, with some exceptions, be granted to a person 
who does not profess the Christian religion at the time of presenting the 
petition. The explanation is that in the case of persons professing any of 
the recognized Asiatic religions, marriage and divorce are governed (subject 
to any special legislation) by their personal law. But the author points out 
(p. 3) that a somewhat curious result follows from the form of this provision. 
A Christian marriage (as pointed out by the author at p. 3, see L. Q. R. v. 45) 
may be contracted without any religious solemnity and between persons who 
are not Christians : so that while the marriage may be perfectly valid, though 
both the parties are atheists or infidels, a person who is an atheist or infidel 
at the time of presenting a petition for divorce is not entitled to relief. 
But, as nearly thirty years have passed without any question arising on this 
point, it would not seem likely to become of much practical interest in our 
time. The incidental discussions of points of law are of much interest : see, 
for example, the Christian marriage (p.3), domicile (p.13), reside, dwell (p. 21), 
legal cruelty (p. 41), connivance (p. 74), condonation (p. 78), prohibited 
degrees (p. 135). 
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The Annual County Courts Practice, 1898. Edited by Wiiutam Crcin 
Suyry, Q.C., Judge of County Courts. Two volumes. London: 
Sweet & Maxwell, Lim.; Stevens & Sons, Lim. 1898. 8vo. 
Vol. I, xxxiii and gy8 pp. ; Vol. II, xv and 527 pp. (25.) 
Yearly County Court Practice, 1898. Edited by G. Pitr Lewis, 
Q.C., and C. Arnotp Wurre. London: Butterworth & Co.; 
Shaw & Sons. 1898. 8vo. Vol. I, lxxxiii and 756 pp. ; Vol. II, 
xxiv and 550 pp. (258.) 


Practitioners have no excuse for error in the mysteries and intricacies 
of County Court Practice when two such goodly works as ‘The Annual 
County Courts Practice’ and ‘ The Yearly County Court Practice’ compete 
for their favour. 

Each work appears to be accurate, conveniently arranged, and excellent 
in its particular way. In neither work have we looked in vain for any 
recent case bearing upon County Court Practice. 

The year 1897 was, if we except the Workmen’s Compensation Act, 
barren of legislation likely to affect County Courts materially. Both works 
give the text of this Act. The ‘Annual County Courts Practice ’—we think 
more conveniently—includes it in vol. I, while the ‘ Yearly County Court 
Practice’ relegates it to vol. II. Beyond bringing the notes up to date, 
the editors of the ‘ Annual County Courts Practice’ appear to have found 
but few changes in their work necessary. The natural tendency to increase 
in bulk has been kept well within bounds. 

Some few alterations have been made in the arrangement of the ‘ Yearly 
County Court Practice,’ and Book II, vol. I, which deals with the Admiralty 
jurisdiction of the County Court, has been re-written. 





Extraordinary Cases. By Henry Lauren Cuinton. New York: 
Ilarper & Brothers. 1896. 8vo. ix and 403 pp. 


Celebrated Trials. By Henry Lauren Cuixtox. With Nine Portraits. 
New York and London: Harper & Brothers. 1897. 8vo. 
x and 626 pp. . 


Most criminal cases show some abnormal features, and those reported in 
‘Extraordinary Cases’ are no exception to the rule. Many of the cases are 
carious, if not ‘extraordinary,’ and their selection is probably as much due 
to the fact that they show Mr. Clinton’s success in obtaining verdicts for his 
clients in apparently hopeless cases as to any unusual features in them. In 
fact the selection is limited to the author’s own forensic experience. In the 
case of Mike Walsh (Extr. Cases, p. 47), indicted for libel, the Recorder 
told the jury that ‘anything the counsel = Clinton} reads from a law 
book, that is law.’ Prudent Rosier was charged with stealing watches of 
the value of $6,000 from a fellow-passenger on board the ss. Jowa (Extr. 
Cases, p. 29). Mr. Clinton, for the defence, naively pleaded that ‘the fact 
that he [the prisoner] was found in possession of a dark lantern and a set 
of burglar’s tools was calculated to excite prejudice against his defence.’ It 
would have sufficed to hang him without more ado in the thirteenth century, 
if not later. We are glad to think that it is not the practice in English 
superior courts to describe even your adversary’s client as a ‘whisky-drinking 
red-nosed hero’ (Millspaugh vy. Adams, p. 284). 
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About half of ‘Celebrated Trials’ consists of a report of the trial of 
Mrs. Cunningham for the murder of Dr. Burdell, in which Mr. Clinton 
appeared for the defence. The other cases contained in the volume range 
from a suit for malicious prosecution to the trial of a mayor for neglect of 
official duty. 





We have also received :— 

Encyclopaedia of the Laws of England. Edited by A. Woop Renton. 
Vols. V and VI—Employers’ Liability to Interment. London: Sweet & 
Maxwell, Lim. ; Edinburgh: W. Green & Sous. La. 8vo. Vol. V, viii and 
517 pp-; Vol. VI, viii and 522 pp. (20s. per vol. net.)—Among the more 
important articles in Vol. V are ‘ Employers’ Liability’ by Mr. A. H. Ruegg, 
Q.C. ; ‘Evidence’ by Mr. J. G. Pease; ‘ Excise’ by the late Mr. E. N. Alpe 
and Mr. W. W. Mackenzie; ‘ Execution’ by Mr. C. Burney and Mr. F. A. 
Stringer ; ‘ Executors and Administrators ’ (a substantial and well-arranged 
article of 37 pages) by Mr. C. W. Greenwood; ‘Fraud’ by Mr. D. M. 
Kerly; ‘The Statute of Frauds’ by Sir William Anson; ‘ Extradition,’ 
‘Foreign Enlistment,’ and ‘ Foreign Jurisdiction’ by Mr. T. Barclay. The 
tables of Treaties and of Orders in Council in the articles on ‘ Extradition’ 
and ‘ Foreign Jerisdiction,’ not being readily accessible elsewhere, are likely 
to be specially useful. In the article on ‘ Foreign Enlistment’ the Jameson 
case is dismissed with a bare forward reference to ‘ Raid,’ probably for the 
same kind of reasons that moved the editor of a Biblical dictionary to set 
down 8. v. Deluge ‘ see Flood,’ and, when he came to Flood, ‘see Noah. In 
Vol. VI, Mr. G. G. Phillimore writes on ‘ Freight’; Mr. W. F. Craies on 
‘Gaming’ and ‘Gaming House’ and ‘ Indictment’; Mr. W. Blake Odgers on 
‘Highways’; Sir William Anson on ‘ House of Commons’ and Mr. L. O. Pike 
on ‘House of Lords’; Mr. C. M. Lush and Mr. W. H. Griffith on ‘Husband 
and Wife’; Mr. E. L. de Hart on ‘ Infants’; and Mr. T. E. Holland and 
Mr. Craies on ‘ Inferior Courts,’ including Local Courts of Criminal Juris- 
diction, Local Civil Courts of Record, University and Manorial Courts. 


Conveyancing and Settled Land Acts, and some other recent Acts affecting 
Conveyancing, with commentaries. By H. J. Hoop and H. W, Cua.uis. 
Fifth Edition. By H. W. Cua is, assisted by J. 1. Sriruinc. London : 
Stevens & Sons, Lim.; Reeves & Turner. 1898. 8vo. xlviii and 558 pp. 
(18s.)—This edition has been prepared by Mr. Challis with the assistance of 
Mr. Stirling, as Mr. Hood’s official duties have fully occupied him. The 
cases have been brought down to the end of January, 1898. We were 
almost afraid that a book replete with learning would not have found many 
purchasers, but we are agreeably surprised to find that we were mistaken, as 
the preceding edition was only published in 1896. This edition maintains 
the high standard of learning and accuracy by which the former editions 
were distinguished. So far as we have been able to ascertain no reported 
ease has been omitted. Re Tibbits’ Settled Estates, ‘97, 2 Ch. 149, is 
discussed in the preface and at p. 316: the author's opinion that this case 
will be found very inconvenient in practice is borne out by our own 
experience. We may perhaps add that the index is very complete, a merit 
shared by but few treatises on law. 


Hayes and Jarman's Concise Forms of Wills. Eleventh Edition. By 
J. B. Matrnews. London: Sweet & Maxwell, Lim. 1898. 8vo. Ixvi and 
575 pp- (21«.)—‘* Hayes and Jarman’ in its present form appears to be 
all that a small book of Precedents ought to be. This edition has been 
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brought well up to date ; the Precedents have been revised and new notes 
added ; and by the omission of obsolete matter the bulk of the book is still 
further condensed. The notes are now placed at the end of the Precedents 
to which they refer. We still think that the inclusion of a form of a will 
disposing of both English and foreign property would have been an improve- 
ment. It is by no means uncommon for English testators to have to deal 
with Scottish heritable estate, or for English trustees to have a good deal of 
trouble with it. 


The Judicial Trustees Act, 1896, with notes on the practice cases in 
Scotland on the Judicial Factors Acts. By Grratp Joun WHEELER. 
London: Butterworth & Co. 8vo. xxiv and 196 pp. (10s.)—The judicial 
factor, as Mr. Wheeler tells us, is and has long been a familiar figure in 
Scotland, and now that he is about to invade England like so many of 
his countrymen, we heartily weleome a book like this to introduce the 
visitor, In truth the Judicial Trustees Act, 1896, is a very notable 
departure in the history of trusts, a departure full of significance and likely 
to revolutionize our whole trust system: and not too soon. The present 
system has really become intolerable. It casts upon trustees an immense 
amount of work and responsibility: it allows the rigour of the game to be 
enforced against them at the point of a writ, while in ninety-nine cases of 
a hundred it accords them not a farthing of remuneration, and creates no 
spark of gratitude in the breasts of cestuis que trust. The new Act gives 
security to beneficiaries and permits—and evidently contemplates—a reason- 
able remuneration being paid to the trustees. On this and other points 
full information and discussion is furnished in Mr, Wheeler’s useful book. 
Nothing better could be desired on the subject. 


The Judicial Trustees’ Guide. By T. A. Romer. London: Sweet & 
Maxwell, Lim. 1898. 8vo. xiii and 188 pp. (8s.)—Master Romer hopes that 
this little book will be useful both to lawyers and to laymen. We think it 
will. The subject appeals to a wider circle of readers than do most legal text- 
books. If every one has not had the good fortune to be a beneficiary, few 
have escaped the infliction of being a trustee. The Judicial Trustees Act, 
1896, and the Rules of 1897 are annotated; there is an exhaustive list of 
trustees’ investments; and an Appendix contains Forms of Procedure and 
of Judicial Trustees’ accounts. Master Romer reminds us that the Judicial 
Trustee, when appointed, still retains the character of an ordinary trustee, 
fortified with the special protection afforded by the Judicial Trustees Act 
and Rules. 


The Law relating to Unconscionable Bargains with Money-Lenders, 
including the History of Usury to the Repeal of the Usury Laws. With 
Appendices containing a Digest of Cases, Annotated, relating to Unconscion- 
able Bargains, Statutes, and Forms for the Use of Practitioners. By Hucu 
H. L. Bevror and R. James Witiis. London: Stevens & Haynes. 1897. 
8vo. 152 pp. (78. 6d.)\—The publishers’ advertisement states that ‘the 
object of this treatise (apart from its character as a text-book) is twofold. 
First, to show how certain classes of persons, the victims of usurious 
transactions, may, under the existing law, obtain relief in the Chancery 
Division of the High Court of Justice. Secondly, to suggest how this 
relief might be augmented and extended to all persons alike having trans- 
actions with money-lenders. From the chapters entitled “The Origin and 
History of Usury,” and “The Usury Laws in England,” will be gathered 
what legal restraints should be avoided in any further legislation designed 
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to prevent or diminish the evils of money-lending transactions.’ English 
authorities appear to have been diligently compiled. The authors do not 
seem to be aware of the exercise of the old equitable jurisdiction by British 
Indian Courts in a series of important modern cases to which a clue will 
be found in Rajah Mokham Singh v. Rajah Rup Singh, (1893) L. R. 20 Ind. 
App. 127, or at pp. 77-79 of the Tagore Law Lectures for 1894. 


Browne and Powles’ Law and Practice of Divorce and Matrimonial Causes. 
Sixth Edition. By L. D. Powies. London: Sweet & Maxwell. Lim., and 
Stevens & Sons, Lim. 1897. 8vo. xxv and 746 pp. (258.)—The fact of 
this book having attained its sixth edition shows that it has been found 
useful. The forms have been considerably added to and modernized, and 
a chapter has been added on the Summary Jurisdiction (Married Women) 
Act, 1895. Owing to the omission of certain matters which appeared in the 
fifth edition, and which appeared to the editor not to be wanted, the present 
edition is not so bulky as the last. 

A Handbook of Public International Law. By T. J. Lawrzence. Fourth 
Edition. London: Macmillan & Co., Lim, 1898. Sm. 8vo. xvi and 171 pp. 
—This little book contains an extraordinary amount of accurate information 
in a condensed but clear style. It forms an excellent summary of the settled 
portions of public international law. There is necessarily but little dis- 
cussion of principles and of disputed rules. At the end of each chapter is a 
set of questions for the benefit of the student, together with a list of authorities 
to be consulted by those desiring further information. No authorities are 
given for the propositions in the text. The addition of a good index to the 
present edition is a welcome improvement. The book is well adapted for 
the use of naval and other students in the course of their studies, and might 
be sufficient as a handbook for the former in the performance of their duties ; 
but it will not be found of much use to lawyers. 


A Manual of Common Law for Practitioners and Students. By Josian W. 
Smita, Q.C. Eleventh Edition. By Curupert Spuriinc. London: 
Stevens & Sons, Lim. 1898. 8vo. xxvii and 561 pp. (158.)}—This 
edition is so much rearranged and recast as vo be almost a new book. 
Recent cases have been posted up, but the latest editions of text-books have 
not been used in every case. As it now stands, the arrangement is clear 
and methodical, and will increase the usefulness of the work not only for 
elementary study but as a handy book of reference. We do not much like 
the American fashion of indexing by paragraphs rather than pages, but we 
assume that it has been introduced for some practical reason. 


The Law of Meetings: being a concise statement of the law respecting 
the conduct and control of meetings in general. By Grorcr BLACKWELL. 
London: Butterworth & Co. 1898. 8vo. xii and 85 pp.+index, not 
paged. (2s. 6d. net.)—This is a sound manual, and should be of good 
service to chairmen, secretaries, and conveners of meetings. We have 
noted only one omission ; it is not stated that the seconder of a motion, if 
he seconds it formally without making a speech, may speak to the motion at 
any time in the course of the debate. We believe this is not so generally 
known as it ought to be. The inclusion of collateral topics such as defama- 
tion is perhaps a risky experiment, but we have no fault to find with 
Mr. Blackwell's law so far as it goes. 


Archbold’s Practice of the Cowrt of Quarter Sessions. Fifth Edition. By 
Sir G. Suerston Baker, Bart. London : Shaw & Sons; Butterworth & Co. 
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1898. 8vo. xlvii and 655 pp. (278. 6d.)—Since the last edition of this 
book appeared, thirteen years ago, the Local Government Acts of 1888 and 
1894 have been passed. Those Acts having transferred much of the business 
of Quarter Sessions to the County Councils the editor has, by the omission 
of obsolete matter, been able to materially reduce the bulk of the work. 
Many parts of the book have been re-written, and the whole brought up to 
date. The book is thoroughly equipped with tables. There are tables of 
the procedure on appeal, of offences triable at Quarter Sessions and of 
allowances to witnesses ; and some forms of indictments have been added. 


The Office of Magistrate. By Harotp Waicnt, Stipendiary Magistrate 
for the Staffordshire Potteries. Third Edition, revised and enlarged. 
London: W. Clowes & Sons, Lim. 1898. 8vo. x and 104 pp. (58.)— 
In the space of ninety pages Mr, Wright tells us all about the Magistrate, 
the origin of his office, his qualifications, and his duty. The book does not 
pretend to compete with the larger handbooks of Magistrates’ Practice, but 
it is full of information, concisely given, and of sound advice. Take, for 
instance, the chapter on ‘ Punishment.’ «The evil of punishment should be 
made to exceed the advantage of the offence’ and ‘ The same punisliment for 
the same offence should not be inflicted on all delinquents in the same 
manner.’ Advice is not the less necessary because its principles happen to 
be pretty elementary. 


Prisoners on Oath, present and future. By Sin Herpert StepHen, Bart., 
London: William Heinemam. 1898. 8vo. 64 pp. (18. net.)—This is 
a vigorous and ingenious piece of controversy on what appears, at present, 
to be a losing side. Sir Herbert Stephen weakens his case, we think, by 
refusing to take any notice of the experience obtained in other English- 
speaking countries where the criminal law is practically the same as here. 
And if, as he contends, no question ought ever to be asked of a prisoner, 
how is a judge to assist an undefended prisoner whom he is disposed to think 
innocent, and who is too clumsy in expressing himself to tell a continuous 
story (as of late years allowed by several judges) in a way that the jury can 
understand ! We agree with Sir Herbert Stephen that whether the prisoner 
should speak on oath or uot is a matter of quite minor importance. 


The Workmen's Compensation Act, 1897, with copious notes, and an 
appendix containing the Employers’ Liability Act, 1880. By W. AppincTon 
Wuuts. Third Edition, London: Butterworth & Co.; Shaw & Sons. 1898. 
8vo. 96 pp. (28. 6d. net.)—This little book has gone through three editions 
within six mouths. That is sufficient proof of the utility of the work. In 
this edition the text has been revised and further notes added. 


Employers’ Liability under the Workmen's Compensation Act, 1897, and 
the Employers’ Liability Act, 1880. By Artuur Rosinson. London: 
Stevens & Sons, Lim. 1898. 8vo. xii and 125 pp. (6s.)—In addition 
to the annotated text of the Acts this book contains a useful summary of 
the law and a chapter on Common Law defences to actions brought under the 
Employers’ Liability Act, 1880. 


The Trial of Lord Cochrane before Lord Ellenborough. By J. B. Atvay, 
with a Preface by Commander E. D. Law, R.N., and a Portrait. London: 
Smith, Elder & Co. 1897. 8vo. xii and 529 pp. (188.)—Our excuse for 
not noticing this book, apparently a work of considerable research and 
ability, at any length, must be that, whatever may be necessary for the lay 
public, a vindication of Lord Ellenborough’s judicial integrity must be per- 
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fectly superfluous for the profession. For the rest, far more publicity has 
been given to the matter in the general press than could result from anything 
said in these columns. 


The Law of Arbitration. By W. Ovrram Crewe. Second Edition, 
revised and enlarged. London: W. Clowes & Sons, Lim. 1898. 8vo. lvi 
and 185 pp. (8s. 6d.)—In this edition additional forms have been inserted, 
and the book has been generally brought up to date. We have tested the 
citations and find that every important case bearing upon Arbitration 
reported during 1897 has been duly noted. 


Every Man's Own Lawyer. By a Barrister. Thirty-fifth Edition. London : 
Crosby, Lockwood & Son. 1898. 8vo. xvi and 740 pp. (6s. 8d.)—The 
preface tells us that in the present edition of this book ‘the text has again 
been carefully revised, and in several sections important additions made,’ 
and that ‘judicial decisions given during the year | including Allen v. Flood | 
upon not a few important points have also been duly noted.’ But we cannot 
find that any attempt has been made to correct the serious errors in the 
‘Dictionary of Legal Terms’ pointed out in our notice of the thirty-second 
edition in L. Q. R. xi. 204. 


The Students’ Guide to Procedure in the Queen’s Bench Division and to the 
Law of Evidence. By Jounx InpeRMAUR and Cuar.es Tuwarres. Second 
Edition. London: Geo. Barber. 1898. 8vo. 121 pp. (58.)—This work 
is one of a series of guides to the Bar Final, and the advertisement expresses 
the hope that it may also be of use to articled clerks. The work consists of 
a sketch of the Practice in the Queen’s Bench Division and of Test Questions 
and Answers in Procedure and Evidence, with special reference to Stephen's 
Digest of the Law of Evidence. 


The Law of Railway Bonds and Mortgages in the United States of 
America, with illustrative cases from English and Colonial Courts, By 
Epwarp Lyman Snort. Boston: Little, Brown & Co. London: Sampson 
Low, Marston & Co., Lim. 1897. La. 8vo. Ixiii and 975 pp. (36s. net.) 


Handbook on the Workmen's Compensation Act, 1897, with approved 
schemes of Compensation, statutes referred to, notes on accidents, negligence 
and misconduct, &. By M. Roperts Jones. Fifth Edition, revised and 
enlarged. Cardiff: Western Mail, Lim.; London: 82 Fleet Street. 1898. 


8vo. 82 pp. (28. 6d.) 


The Rating of Mines and Quarries, being a short practical treatise on the 
Law of Rating generally and in its special application to Mines, Iron Works 
and Quarries. By ArcurpaLp Brown. London: Butterworth & Co. 1898. 
8vo. xiv and 62 pp. (58.) 


Powell's Principles and Practice of the Law of Evidence. Seventh Edition. 
By Joun Cutier, Q.C., and Cuaries F, Cacrry. London: Butterworth 
& Co. 1898. 8vo. lv and 660 pp. (208.)—Review will follow. 


Law and Politics in the Middle Ages, with a Synoptic Table of Sources. 
By Epwarp Jenks. London: John Murray. 1898. 8vo. xiii and 352 pp. 
(128.)—Review will follow. 


Bowstead on the Law of Agency. By W. Bowstgap. Second Edition. 
London : Sweet & Maxwell, Lim. 8vo. lii and 507 pp.— Review will follow. 
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The Law of War. By J.S. Ristry. London: A. D. Innes & Co. 1897. 
8vo. vii and 307 pp. (128.)—Review will follow. 


The Law of Evidence. By Sipney L. Purrson. Second Edition. London : 
Stevens & Haynes. 1898. 8vo, xcvii and 637 pp.—Review will follow. 


A Treatise on the Criminal Law as now administered in the United States, 
By Emu McCrary. Two Vols, Chicago: Callaghan & Co. 1897. La. 8vo. 
Vol. I, xxxiv and 728 pp.; Vol. II, xv and 785 pp. ($12.00 net.) 


The Law of Mines and Mining in the United States. By D. M. Barrincer 
and J. 8. Apams. Boston: Little, Brown & Co.; London: Sampson Low, 
Marston & Co., Lim. 1897. La. 8vo. cxxv and 878 pp. (40s. net.) 


The Real Representative Law, 1897, being Part I of the Land Transfer 
Act, 1897, and a discussion on administration thereunder. By Amuerst D, 
Tyssen. London: W. Clowes & Sons, Lim. 1898. 8vo. xv and 132 pp. 


Precedents of General Requisitions in Title. By Henrsert A. Dicxins. 
Second Edition. London: Stevens & Sons, Lim. 1898. 8vo. xii and 
84 pp. (58) 

London LL.B, Examination Papers, 1886-1898. (The University Tutorial 
Series.) London: W. B, Clive. 8vo. 144 pp. (38. 6d.) 


Outlines of the Law of Torts. By Ricuarp Rinewoop. Third Edition. 
London: Stevens & Haynes. 1898. 8vo. xlv and 289 pp. 
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